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Ricuarp H. Lone, Prarntirr ry Error, vs. Bensamin F. At- 
LEN, UsE, &c., DerenpanT tn Error. 


In an action upon a note given to secure the payment of the purchase money 
of lands, an equity existing in a third person is not sufficient to sustain a 
plea of failure of consideration. 


A mere equity in another person is no defence at law, in an action brought to 
recover the purchase money. There must be fraud or eviction, or some- 
thing equivalent thereto; or admitted or unquestionable paramount title. 

When the vendor of land has a patent from the United States, and the pay- 
ment of the purchase money is resisted on the ground that there is an out- 
standing title in another person, evidenced by a receipt given to such other 
person by the Receiver of the Land Office, the defence is not such a one 
as can be set up in acourt of law against the person holding and exhibi- 
ting the patent, and who is seeking to recover on a note given by the pur- 
chaser. Especially will a court not be inclined to admit such a defence, 
where it appears that, at the time of the purchase, the purchaser had 
knowledge of the existence of the claim so set up. 


A bond or covenant constitutes a good and valuable consideration for a note 
given upon a sale of lands ; and a want or failure of title is no defence to 
an action on the note. 


A court of law, though the proper tribunal to try the title to land, will not 
try such title collaterally. 


This case was brought up by writ of error from Jackson Circuit 
Court. The action, which was assumpsit, was brought by Allen, as 
administrator of Richard C. Allen, deceased, for the use of the Ken- 
tucky Asylum for teaching the deaf and dumb, and was founded upon 
a note given by Richard H. Long, the plaintiff in error, to the said 
Richard C. Allen in his life time, and which, it was admitted, was 
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given to secure the purchase money for the northwest quarter of 
section twenty-two, in township five, of range ten, north and west, 
purchased from Allen,-as the agent of the Deaf and Dumb Asylum of 
Kentucky. 

The cause was tried before Judge Macrag, at the Fall Term of 
Jackson Circuit Court, 1846. 

The defendant in the court below and the plaintiff in error here, 
pleaded non assumpsit, and a failure of consideration and want of ti- 
tle in the Deaf and Dumb Asylum. 

To rebut the plea of a failure of consideration and want of title in 
the Deaf and Dumb Asylum, the plaintiff below offered in evidence 
the original patent for the land sold, signed by John Q. Adams, Presi- 
dent of the United States, and dated on the 31st day of July, 1829, 
conveying the absolute title to the Asylum. The plaintiff also proved 
upon the trial that defendant went into possession of the land, and 
that he has always remained in the quiet enjoyment of the same. 

The defendant, to support his plea of failure of consideration and 
want of title, ofiered in evidence a receipt, signed by R. K. Call, 
Receiver of the Land Office at Tallahassee, dated January 1, 1827, 
given to Charles Williamson, assignee of William T. Kilbee, for a 
sum of money paid by him for the identical land sold by Allen to de- 
fendant. This receipt of the Receiver of the Land Office was of- 
fered for the purpose of showing that the title to the land was out- 
standing and in another person, to wit: in Charles Williamson. The 
defendant moved the court to instruct the jury, that the receipt was 
evidence of title to the land in Williamson, which was refused; and 
the court instructed the jury, that the receipt was not evidence of ti- 
tle against the patent. 

Defendant moved the court to instruct the jury, that it was com- 
petent for them to inquire and decide from the evidence offered by 
said receipt and patent, whether the United States had not parted 
with the title to said land, before the grant of the patent—and if so, 
whether the patent was not void, so that the plaintiff could not make 
a good title to defendant—which instruction the court refused, and 
charged the jury that it was not competent for a court of law to in- 
quire into the validity of the patent in the mode proposed. 

Defendant prayed the court to instruct the jury, that, under his 
replication, the plaintiff was bound to prove that the Kentucky Asy- 
lum was authorized, by its act of incorporation, to sell and convey 
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real estate belonging to it, and that, having failed to do so, the de- 
fendant was entitled to a verdict—which instruction the court also 
refused to give, but charged that the plaintiff was entitled to a ver- 
dict upon the evidence. 

The bill of exceptions shows that the defendant adduced in evi- 
dence a paper which was called a title bond, given by R. C. Allen, 
for the Asylum, containing a covenant to make good and sufficient 
legal conveyance, upon payment of the note given by defendant. 

The court in this case instructed the jury generally, that, whatever 
might be the law in regard to the validity and force of the papers 
submitted by the defendant, there being no other evidence to show 
fraud or mistake in the rendition and execution of the patent exhibi- 
ted, the latter was conclusive in law as to the title of the plaintiff, 
and that the same having been tendered to the defendant as evidence 
of title, the latter could not at law, upon the evidence in this case, 
avoid the payment of the note sued on. 

To all which opinions and instructions, the defendant below ex- 
cepted ; and by his counsel assigned for error in this court the in- 
structions so given and refused. 


Carmack, Stephens & Baker, for Plaintiff in Error. 


The question presented by the assignment of errors is, whether the 
plaintiff in error, Long, was not under the proof entitled toa verdict, 
on the ground that the title to the land purchased was not in the 
Asylum, but in Williamson, assignee of Kilbee. 

1. Under the contract with the Kentucky Asylum, Long had a 
right to insist upon a title clear from suspicion. 1 Eng. Com. Law, 
case of Maberly vs. Robins, 214. 12 Johns., 247. 4 Taunton, 334. 

A contract to make and execute “a good and sufficient deed to 
convey title is not performed, unless a good title passes by the deed.” 
Chitty on Cont., p. 729—note 1. 

The party must be able to convey such a title as the other party 
has a right to expect. Idem. 

2. Had the Kentucky Asylum a clear title to the Jand purchased 
by Long? 

The evidence in the case proves that, before the patent under 
which the Kentucky Asylum claims, was obtained, a certificate for 
the same land was issued to Williamson. 

It is admitted that, in an action at law between the patentee and 
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the tenant in possession wha holds against the patent, the patent is 
conclusive of title. See Bagwell vs. Broderick, 13 Peters, 436. But 
it appears from the same case, that those who claim against the pat- 
ent may file a bill in equity, and show that the patent issued by mis- 
take—a court of equity being the forum in which the equities of the 
parties may be investigated. Williamson, then, as assignee of Kil- 
bee, may, at any time, file a bill in equity against the Kentucky 
Asylum and those claiming under it, and upon showing that the pat- 
ent issued by mistake, procure a patent himself for the same land— 
which patent, when obtained, (though younger than that held by the 
Kentucky Asylum,) would by relation take effect from the date of the 
entry, and thereby prove a prior legal title. Taylor & Quarles vs. 
Brown, 2 Cond. R., 243. 

Chief Justice Marshall, who delivers the opinion of the court in 
the case above cited, says : “ The principle on which relief is granted 
is, that the patent, which is the consummation of title, does in equity 
relate to the inception of title, and therefore in a court of equity, the 
person who has first appropriated the land in contest, has the best 
legal title, unless his equity is impaired by the circumstances of the 
case. 

If this be true, as soon as Williamson shall have successfully as- 
serted his title in a court of equity, Long, or any other person who 
takes possession under the patent of the Kentucky Asylum, may be 
evicted. It depends, then, upon Williamson, whether Long shall 
have-the land or not. If the title fail, it cannot be material to Long, 
whether Williamson causes it to fail, by going into a court of equity, 
or waiting for a patent and proceeding in a court of law. Let him 
adopt either course, the consideration fails, and the plea is sustained. 

3. That the court was bound to notice equitable objections to the 
title. See Elliott rs. Edwards, 3 Bos. & Pull., 181. Maberly vs. 
Robins, 5 Taunt., 625. 

4. It is no answer ‘o say, that a bond for title was taken by Long, 
or tendered him by the Asylum; for when a note is given for the 
price of land, and the title fails, this is a good defence to an action 
on the note. Frisbee vs. Hoffnagle, 11 John. R., 50. 


C. H. Dupont, for Defendant in Error : 


The defence set up by the defendant below, was that the Deaf and 
Dumb Asylum of Kentucky had not a valid title to the land, and could 
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not comply with the contract to make a good title to the defendant ; 
and to support this defence, the defendant sought to give in evidence 
proof of an “entry” of the said tract of land in the office of the 
Register at Tallahassee, by another person in 1827. 

The plaintiff to sustain the allegation contained in his replication, 
viz: that the Deaf and Dumb Asylum was prepared to convey to the 
defendant a good title, upon the payment of the purchase money, of- 
fered in evidence the patent of the government, conveying the said 
tract of land in fee to the said Deaf and Dumb Asylum. Upon this 
state of the case, the defendant in error assumes the following posi- 
tions, to wit: 

I. In an action at law, the “patent” from the United States for 
part of the public lands is conclusive as totitle Bagwell vs. Brode- 
rick, 13 Peters, 436. McArthur vs. Browder, 4 Wheat., 488. 4 
Con. Rep., 517. 

II. The patent is the foundation and completion of the title, and 
establishes in a court of law the performance of every pre-requisite, 
and no inquiry into the preliminary measures which ought to precede 
it, can be raised in a trial at law. McArthur vs. Browder, 4 Wheat., 
488. 4 Con. R., 517. Stringer rs. lessee of Young, 3 Peters, 337. 

It may be proper to remark, that the cases cited to sustain the 
foregoing propositions, were actions of ejectment, but I think that tke 
following corollary may be legitimately deduced therefrom, to wit : If, 
in an action of ejectment, when “ title” constitutes the primary ques- 
tion, the validity of a patent from the government may not be im- 
peached, much less will it be tolerated, when the question of “ title” 
is only incidentally involved, as in the case at bar. 


III. In an action of assumpsit, to recover money deposited upon a 
purchase of real estate, upon an allegation that the defendant has 
failed to make a proper title, the court will not consider whether the 
title is of a doubtful description, (such as a court of equity would not 
compel an unwilling purchaser to take,) but simply whether the ven- 
der has or has not a legal title to convey. Bayman vs. Gutch, 7 
Bingham, R., 379. 20 En. C. L. R., 170. 

IV. The vendee of real estate cannot avoid the payment of the 
purchase money, by alleging a want of title in the vendor, so long 
as he retains possession of the premises sold. Archer vs. Bamford, 
3 Starkie R., 175. 14 En. C. L. R., 1768. 





eS ee eee 


ae es 


ee ee eee 


ee a ee 





408 SUPREME COURT. 





Long vs. Allen.—Opinion of Court. 





V. The possession of the patents of the United States is conclu- 
sive evidence of a title in the Kentucky Asylum to convey, and the 
validity of the same, as against any muniment of title less than a pat- 
ent, can be inquired of only in a court of equity. Bagwell vs. Brode- 
rick, 13 Peters, 436. 


Opinion by Justice Baurzett : 


This is a suit on a promissory note, payable at the Union Bank 
of Florida, given for the purchase of a tract of land, and the defence 
is a failure of consideration, based upon an equitable right in a third 
person. The case was tried upon the evidence, without reference to 
the pleadings, the court instructing the jury as to the points presented. © 
The propriety of these instructions is now raised in this court. The 
error assigned presents the main question in the case—that under 
the proof defendant was entitled to a verdict, on the ground that the 
title to the land purchased was not in the Asylum, but in Williamson, 
assignee of Kilbee. Strictly speaking, the instruction might have 
been refused, on the ground that the title was not as asserted, but in 
the Asylum obviously, through the patent of the United States, which 
they held and tendered in evidence. The more appropriate ques- 
tion is, whether through the equity existing in Williamson, the de- 
fendant could maintain his plea of a failure on that account. To 
solve this question, we must refer to the bond taken by defendant, on 


executing his note. This formed the consideration for it, and to the 


exééat.of the covenant contained in it, plaintiff is bound, and no fur- 
ther—it not being pretended that there was fraud in any reSpect.— 
The covenant there is tomake “good and sufficient legal conveyance, 
upon the payment and full discharge of the said promissory note.” 
We do not consider it necessary, on the present occasion, to deter- 
mine the relative effect of these agreements, whether they are de- 
pendent or independent—the point has not been argued before us, 
and the case may be decided upon other grounds, admitting, in our 
opinion, of neither doubt nor question. 

In argument, and on the trial in the Circuit Court, the case was 
treated as if there had been a covenant for good and sufficient title— 
a covenant in the opinion of at least two of the most enlightened 
courts in the Union, of very different import from that of a sufficient 
deed or conveyance. The words, “good and sufficient deed,” have 
no reference to the title; “ it is a covenant relating merely to the va- 
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lidity and sufficiency of the conveyance in point of law to pass what- 
ever right the plaintiff had in the lands to the defendant.” “It is 
impossible,” says C. J. Spencer, in a case reviewing the decisions 
in New York in this respect, “to torture the covenant to give a good 
warrantee deed of conveyance to mean that he will give a good ti- 
tle.” 20 John., p. 132. 12 John., 436. 13 John., 350. 16 
John., 268. 6 Cowen, 21-2. 15 Pickering, 553. 

Even this question seems to be unsettled in the American Courts, 
the Supreme Court of Pennsylvania holding the adverse doctrine ; ~ 
nor do we design to express a definite opinion on the present occasion. 

In the case under consideration, we find the plaintiff in possession 
of the patent of the United States, granted in July, 1829, nearly 
twenty years since, and during that long period it has not been as- 
sailed. The defence set up under Williamson is, in the pleadings, 
alleged to be a claim—not even a subsisting, or a good and valid one. 
At the best, it is a mere equity—dormant from its existence in 1827, 
and never asserted in court or elsewhere, as appears from the record, 
to the present time. It has not disturbed the defendant’s possession 
obtained under the purchase from the Asylum and which he has held 
for several years, nor is there an allegation that there is any fear of 
its disturbance, or that there is a design to assert the claim to his 
injury. Admitting that Williamson might, in a court of equity, have 
obtained his right over the patent and compelled a conveyance of the 
land, yet it by no means follows that the defence would be available 
to defendant here. But in addition to all this, by the plea in the case, 
this vel claim of Williamson was known to defendant at the time of 
his purchase. Under such circumstances, to hold the defence avail- 
able, would be going far beyond the decisions of any of the courts 
that have permitted objections of this character. The cases on the 
subject in the American Courts are based on the ground of fraud or | 
eviction, or that which is equivalent, or of admitted or unquestion- | 
able paramount title. The general rule at common law, and that 
now prevailing, is that the bond or covenant constitutes a good and 
valuable consideration for the note, and, of course, a want or failure 
of title would be no defence to an action on the note. 1 Greenleaf, 
p- 352. 2 Wheat, p. 13. If there be no ingredient of fraud in the 
case, and the party has not had the precaution to secure himself by 
covenants, he has no remedy for his money, even on a failure of ti- 
tle. 2 Kent, 473. 
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The case of Frisbee v. Hoffnagle, cited by defendant’s counsel, 11th 
Johnson, p. 50, asserting a different rule, has been overruled—not 
only by the same court, 19 Johns., 77—21 Wend., 1382, 134—25th 
Wend., 107, reviewing the entire ground, but by other courts—3 
Pickering, 452. 3 Martin’s La. Rep., 111. 8 Smede & Marshall, 
742. In this latter case, the court say: “A court of law, although 
the proper tribunal for the trial of titles to land, will not try such ti- 
tles collaterally. The proceeding must be direct, otherwise the title 
cannot be questioned. Where there has been an eviction, the de- 
fence of failure of consideration may be let in, because the superior- 
ity of the outstanding title is then established by a judicial determi- 
nation.” Hay, &c. v. Taliaferro, Mississippi Reports. In South 
Carolina, where defences of this character have prevailed to the 
greatest extent, the courts have evinced a disposition to retrace their 
steps, and admit that some of their decisions have led to extravagant 
results. Thus in Van Leer vs. Parr, upon the question whether Van 
Leer had or had not a good title to the lands against the contingent 
remainder men, &c., “I give no opinion,” says one of the judges, “and 
the court ought still to avoid deciding upon the possible future rights 
of such absentees. Let them first lay in their claims. The series of 
our decisions has finally established this proposition in the laws of 
South Carolina, that, whenever in the sale of lands, the seller makes 
a general warranty of title, and a subsisting paramount title at law 
to the same lands belongs to a third person, as for instance an older 
grantee of the same lands, in such cases the purchaser is not, obliged 
to wait for eviction, &c.” 2 Richardson Equity, 324. 

We are of opinion that this objection may not be set up at law 
in this action, so as to set aside this agreement, being more appro- 
priate to a court of equity, where, if necessary or proper, the contract 
may be rescinded or modified upon such terms as the peculiar cir- 
cumstances of the case may demand, and where Williamson, or those 
holding under him may be made parties, and the merits of his claim 
directly investigated. 

An embarrassment has existed in our minds as to the proper dis- 
position of the case, owing to the very defective character of the 








- pleadings. The defendant sets up an arrangement to extinguish 


Williamson’s claim, and avers that the Asylum has no title ; plaintiff 
replies that he is now and will be ready to make title whenever de- 
fendant is ready to offer to pay the purchase money, and this last 
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seems to have been the issue submitted to the jury. As there was 
no offer to pay at the trial, or at any other time, the contingency had 
not arrived when it would be proper to determine such a question.— 
It was, in our opinion, an immaterial issue, and we were, at first, in- 
clined to reverse the case and send it back, on that account; but as 
the point was not noticed in argument and both parties have desired 
a decision upon the merits, we have concluded to consider the ques- 
tion as if properly presented and raised by the pleadings and decided 
by the jury. If there were a prospect of the defendant presenting 
the matter of his defence anew, in another form, we should direct a 
repleader. 1 Burrows, 301. Cowper, 510. 16 Johns, 227. Evans 
v. Gee, 11 Peters, 85. 

The case will then be affirmed with costs. 

Chief Justice Dovexas dissenting. 








Wittram Curry, APPELLANT, vs. WitttaM Marvin, APPELLEE. 


The second section of the act of July 25, 1845, which limits the jurisdiction 
of the Supreme Court to cases where the matter in controversy exceeds 
the amount or value of fifty dollars, is not in conflict with that provision of 
the Constitution of this State, which declares that the Supreme Court, ex- 
cept in cases otherwise directed in this Constitution, shall have appellate 
jurisd@tion only, which shall be co-extensive with the State, under such 
restrictions and regulations not repugnant thereto, as may, from time to 
time, be prescribed by law. 

The word restriction means “limitation, confinement within bounds,” and as 
used in the Constitution, applies to the amount and to the time within 
which an appeal may be taken, or a writ of error sued out. The word regu- 
lation more properly applies to the mode and form of proceeding. 

Courts of justice cannot act upon the presumption that powers conferred by the 
Constitution will be abused—or, because they may be, determine that they 
have not been given. 


Where the sum in controversy is less than fifty dollars, this court has no juris- 
diction. 


William Curry, being an auctioneer in the County of Monroe, in- — 
stituted a suit in the Circuit Court of that county, to recover from 
William Marvin, the defendant, the sum of eighteen dollars and 
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twenty-nine cents, being one per cent. on the sum of eighteen hun- 
dred and twenty-nine dollars, the amount of sales of certain lots be- 
longing to defendant, and sold for defendant by plaintiff. The sum 
sought to be recovered was the amount of tax imposed by the coun- 
ty commissioners upon auction sales, alleged in this case to be the 
aforesaid sum of eighteen dollars and twenty-nine cents. 

The defendant filed a demurrer to plaintiff’s declaration in these 
words: “ The said defendant in person says that the declaration is 
not sufficient in law, because he says that the county commissioners 
of said county levied said tax of one per cent. on auction sales 
without the authority of law.” 

At the spring term of the Circuit Court, sitting in and for the 
county of Monroe, Judge Lancaster presiding, the demurrer to 
plaintiff’s declaration was sustained, and plaintiff appealed to this 
court. The only question considered here,as appears from the opin- 
ion of the court, was whether this court has jurisdiction of the case. 


Thomas F. King, for Appellant, 


Contended that the Ist section of the act of the General Assembly 
of July 25, 1845, pamphlet 12, conflicts with section 2, article 5 of 
the Constitution, and that appeals may be taken in any case brought 
to the Circuit Court. 

The object of the Constitution in providing for appeals, is to as- 
certain the legal rights of parties, and to secure them. Every such 
right is intended to be secured to each individual, and any provision 
abridging the means of obtaining it must be expressed without am- 
biguity. The words of the Constitution in art 5, sec. 2, that the 
Supreme Court shall have appellate jurisdiction, “under such re- 
strictions and regulations,” cannot be construed to authorize the Leg- 
islature to debar a party of his right of appeal. The words, “ re- 
strictions and regulations,” apply to the modes and forms of proceed- 
ing in taking and presecuting appeals. The restrictions were in- 
tended to be of the same nature with those which existed at the ma- 
king of the Constitution, and operated then in prosecuting appeals. 
It will be seen, by reference to the laws regulating appeals and writs 
of error at that time, that there was no limit as to the amount in con- 
troversy, except in cases of $10 and under, over which justices of the 
peace had final jurisdiction. The restrictions in prosecuting appeals, 
then, are found in Duval, p. 109 to 112. The appeal must have been 
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taken within ten days after the session of the court at which judg- 
ment was rendered, p. 108, sec. 1. Before it would be heard, there 
must have been a bond filed with securities, if plaintiff, for the costs— 
if defendant, for the amount of the judgment and costs ; a copy of 
the proceedings must have been filed by the first day of the term, or 
the case would be dismissed. Sec. 2 & 4, p. 108, 109. For a writ 
of error to operate as a supersedeas, there must have been a special 
order of court, and a bond filed in double the amount of the judg- 
ment or costs, and the writ must have been sued out within two years - 
after judgment. Sec. 7 & 10, p. 109,110. In judgments against 
officers of the court, the same bonds and limitations as to time are 
provided as in other cases. Sec. 3, p. 111,112. By act February 
12, 1836, before appeal taken, the costs accrued and to accrue must 
have been paid, p. 112. In criminal cases, before the appeal could 
operate as a supersedeas, there must have been bond and security 
given to abide the judgment or sentence, p. 112. 

These provisions are restrictions upon parties—they are intended 
to restrain them from taking appeals as of course—or from unfounded 
and vexatious appeals, and to give full security upon the final de- 
cision. They are mere “ regulations”—which refer to the forms 
and order of proceeding in taking appeals, and are in part pre- 
scribed by the acts before referred to, and by the rules adopted by the 
Court of Appeals, under sec. 12, p. 110, where it is authorized to 
make rules for the “ regulation” of cases brought to it. A restric. 
tion as to the time in which appeals must be taken, and to prosecu- 
ting them without giving bond and security, is something more than 
a regulation for the forms and order of proceeding in taking up and 
prosecuting an appeal. There is a wide distinction between these 
restrictions as to bonds and securities and limitations of time, and 
restrictions upon the right to which every individual is entitled, of ap- 
peal to a higher tribunal to obtain a legal claim, of which he is de- 
prived by the judgment of the inferior court. Such a right can be 
barred only by clear and unmistakeable language in the Constitu- 
tion. The Constitution does not and intends not to prohibit an appeal 
to obtain a legal claim—its object is to provide such restrictions and 
regulations as will give full security and prevent injustice to the par- 
ties, and of this nature are the restrictions and regulations that ex- 
isted at its formation. 

If the Legislature can restrict appeals to cases where the amount 
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claimed is over $50, it can restrict them to the highest amounts, and 
may exclude questions on the construction of a statute it may pass, 
or any questions, except those of the nature it may specify, from ap- 
peal. Such a construction of the Constitution might otherwise work 
great wrong. A party may have a multitude of accounts, each under 
$50, amounting to thousands of dollars, the recovery of all which de- 
pends on the same principle of law, yet, because none of his ac- 
counts amount to $50, he may lose all for want of an appeal. Suits 
are often brought on small amounts, to test questions (which is the 
design in this case) involving principles on which large claims de- 
pend, and in the establishment of which the community is deeply in- 
terested. In none are they more interested than in settling the con- 
struction of statutes by the courts.” No construction should, if possible, 
be given to the Constitution which might work inconvenience or in- 
justice, or which militates against its spirit, as would certainly be the 
case if any one, however small his claim, were prohibited from ap- 
pealing, when he feels aggrieved by the judgment of an inferior court. 
Further: the Constitution can alone limit the jurisdiction of this Court. 

The 2d sec., art. 5, before referred to, is the only one in the Con- 
stitution that gives jurisdiction to the Supreme Court. This is the 
clause from which it derives not only its power of “ appellate juris- 
diction only, except, &c.,” but whatever power it has. This power 
authorizes its exercise of appellate jurisdiction, which is the only ju- 
risdiction the court has, except the power given in the same section, 
to issue certain writs for maintaining its control over other courts. 
The clause conferring jurisdiction is connected with the words, “ ex- 
cept in cases otherwise directed in this constitution,” and is intended 
to convey the meaning as if read “ the appellate jurisdiction shall ex- 
tend to all cases, except to cases otherwise directed in this Constitu- 
tion,” as well as to read “the court shall have appellate jurisdiction 
only, except in cases otherwise directed in this Constitution.” If, 
then, there be any limitation as to the amount in cases, it must be 
sought for in the Constitution. Such a limitation does not exist 
there. 


Marvin, for Appellee. 


Chief Justice Dovexas delivered the opinion of the court : 


This case was brought up by appeal from the Circuit Court of Mon- 
roe County. The plaintiff in his declaration demands of the defendant 
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the sum of eighteen 29-100 dollars, the damage laid is ten dollars— 
making in the aggregate the sum of twenty-eight 29-100 dollars 
only. We are, therefore, met at the threshhold of the case here, 
with the question, whether this court has jurisdiction in it ? 

The Constitution of this State, chap. 4, sec. 2, No. 1, of Thomp- 
son’s Digest, page 50, declares that the Supreme Court, except in 
cases otherwise directed in this Constitution, shall have appellate 
jurisdiction only—which shall be co-extensive with the State, under 
such restrictions and regulations not repugnant to this Constitution, — 
as may, from time to time, be prescribed by law.” 

The act of the General Assembly of July 25th, 1845, 1 Pamphlet 
Laws, page 12, Thompson’s Digest, sec. 2, no. 5, pages 50, 51, pre- 
scribes that “the Supreme Court of this State shall have and exer- 
cise appellate jurisdiction in all cases brought up by appeal or writ of 
error from the several Circuit Courts, when the matter in controver- 
sy exceeds in amount or value fitty dollars.” ‘This act limits the ju- 
risdiction of this court, and must govern its proceedings in this case, 
unless it is repugnant to and conflicts with the provision of the Con- 
stitution above cited. 

It is contended by the counsel for the appellant that it does so con- 
flict ; at least we understand the argument to be, that a strict con- 
struction of the article of the Constitution before referred to, would 
make it thus conflict ; that the words of that article, “ the Supreme 
Court shall have appellate jurisdiction, under such restrictions and 
regulations,” ought not and cannot properly be construed to authorize 
the Legislature to debar the party of his right of appeal, however 
small the sum or value in controversy may be. Those words, it is 
argued, apply only to the modes and forms of proceeding in taking 
and prosecuting appeals. To this proposition, as thus laid down, 
we cannot yield our assent. The word restriction is defined by the 
best lexicographers to mean limitation, confinement within bounds, 
and would seem, as used in the Constitution, to apply to the amount 
and to the time within which an appeal might be taken, or a writ of 
error sued out. The word regulation has a different signification— 
it means method, and is defined by Webster in his Dictionary, folio 
3d, page 929, to be “a rule or order prescribed by a superior for the 
management of some business, or for the government of a company 
or society,” This more properly perhaps applies to the mode and 
form of proceeding in taking and prosecuting appeals and writs of 
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error. By the use of both of those terms, we think that something 
more was intended than merely regulating the mode and form of pro- 
ceedings in such cases ; and that the word restriction, as used in the 
Constitution, supports and fully sustains the provisions of the 2d sec- 
tion of the act of 25th July, 1845, which by its terms limits the ju- 
risdiction of this court to cases where “the matter in controversy 
exceeds the amount or value of fifty dollars.” 

It is further argued that “If the Legislature can restrict appeals to 
cases where the amount claimed is over fifty dollars, it can restrict 
them to the highest amounts, and may exclude questions on the con- 
struction of statutes it may pass.” But it is not to be presumed that 
the General Assembly would thus abuse the authority which, by the 
clause of the Constitution above cited has been conferred upon it.— 
The same argument would hold as to any discretionary power. All 
such powers may be misused ; but courts of justice cannot act upon 
the presumption that they will be, or because they may, determine 
that they have not been given. These were more properly matters 
for the consideration of the Convention that formed the Constitution 
and the people who adopted it. The Constitution of the United 
States (Art. 3, Sec. 2,) provides that “ The judicial power shall ex- 
tend to all cases in law and equity arising under this Constitution, the 
laws of the United States, and treaties made, or which shall be made 
under their authority ; to all cases affecting ambassadors, other pub- 
lic ministers and consuls ; to all cases of admiralty and maritime 
jurisdictiun ; to controversies between two.or more States ; between 
a State and citizens of another State ; between citizens of different 
States ; between citizens of the same State claiming lands under 
grants of different States ; and between a State, or the citizens there- 
of, and foreign States, citizens or subjects.” In all cases affecting 
ambassadors, other public ministers and consuls and those in which 
a State shall be a party, the Supreme Court shall have original ju- 
risdiction. In all other cases, before mentioned, the Supreme Court 
shall have appellate jurisdiction, both as to law and fact, with such 
exceptions and under such regulations as Congress shall make. 1st 
United States Statutes at large, 18. ‘Thompson’s Digest, App. 561. 
Under the power conferred by this Article, Congress (by the Act of 
24th September, 1789, Ist U. S. Statutes at large, 80,) provided 
that “ Final judgments and decrees in civil actions and suits in equity 
in a circuit court, brought there by original process, or removed there 
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by appeal from the district court, where the matter in dispute exceeds 
the sum or value of two thousand dollars, exclusive of costs, may be 
re-examined and reversed or affirmed in the Supreme Court. 

Now it may as well be said that, if the Congress of the United 
States can restrict appeals and writs of error to the Supreme Court 
to civil cases where the matter in dispute exceeds the sum or value 
of two thousand dollars, exclusive of costs, it may restrict them to the 
highest amount ; or that, if it may except one class of cases, it may 
except all or, at least, so large a portion as to render that high tri- 
bunal almost entirely useless. We have seen that the judicial power 
extends to all cases in law and equity, yet the Supreme Court of the 
United States has no appellate jurisdiction in criminal cases, and 
cannot revise the judgments of the circuit courts by writ of error or 
habeas corpus, in any case where a party has been convicted of a 
public offence. Ex parte Kearney, 7 Wheat. 38. It could not, if 
the excess of the fine were apparent on the record. Ex parte Tobias 
Watkins, 7 Peters’ Reps. 568, 574. The appellate jurisdiction given 
to the Supreme Court by the Constitution, (Art. 3, Sec. 2,) being 
with such exceptions and under such regulations as the Congress 
shall make. If Congress has provided no rule, the Court cannot ex- 
ercise the appellate jurisdiction ; if the rule is provided, it cannot be 
departed from. Wiscart v. Danely, 3 Dall., 321, 327. 1 Peters 
Cond. Rep., 144, 146. The term civil actions would, from its natu- 
ral import, embrace every species of suits which is not of a criminal 
kind. 3 Dall., 321. 1 Peters’ Cond. R., 146; yet the Supreme Court 
of the U. S., has no revising power over the decrees of the District 
Court sitting in bankruptcy. Ex parte Christy 3 Howard, 8. C. Reps., 
292. But “ because there is no appeal given, it by no means fol- 
lows (say the court in the latter case) that the jurisdiction is either 
oppressive or dangerous. No appeal lies from the judgments, either 
of the District or Circuit Court in criminal cases, and yet, within the 
cognizance of one or both of those courts, are all crimes and offences 
against the United States, from those which are capital down to the 
lowest misdemeanors affecting the liberty and the property of the 
citizens.” And yet there can be no doubt that the denial of appel- 
late jurisdiction is founded in a wise, protectional public policy. The 
same reasoning would apply to the appellate jurisdiction from the de- 
crees and judgments of the Circuit Court, which are limited to cases 
above $2,000, and cases below that sum embrace a large proportion 
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of the business of that court.” Ibidem, 317. So cases below the 
sum of fifty dollars, may and generally do embrace a considerable 
portion of the business of our Circuit Courts ; but the limitation of 
the right of prosecuting an appeal or writ of error to cases above 
that sum, is, we think, neither oppressive nor dangerous. And the 
appellate jurisdiction of this Court, conferred upon it by the Consti- 
tution, being under such restrictions and regulations, not repugnant 
to that Constitution, as may, from time to time, be prescribed by law ; 
and that jurisdiction having been limited by law to cases where the 
matter in controversy exceeds in amount or value fifty dollars; and 
that provision not being in our opinion repugnant to the Constitu- 
tion; and the sum in controversy in this suit being less than fifty 
dollars, this Court has no jurisdiction of it, and it must, therefore, be 
dismissed. 
Per curiam. 


Parr Comerrorp, Piaintirr rn Error, vs. CuristorHer C. 
Coss, ApMINIsTRATOR de bonis non or James W. Exum, De- 
FENDANT IN Error. 


The regular mode of bringing the cause of action before the court is by cra- 
ving oyer. 

The word seal written in the scrawl attached to the name of the obligor, indi- 
cates the intention of the party executing the instrument to make it a spe- 
cialty, and the intention must govern. 

The word seal so written in the scrawl makes the instrument a writing obliga- 
tory or specialty, to which the plea of the statute of limitations is bad. 


This case came up on writ of error from Jackson Circuit Court. 
An action of debt was brought in that court by Christopher C. Cobb, 
administrator de bonis non of James W. Exum, on the instrument 
stated and set forth in the opinion delivered by the court, against 
Philip Comerford, the plaintiff in error in this Court. 

Comerford pleaded the statute of limitations—to which plea, Cobb, 
the plaintiff below, demurred, and for cause of demurrer, showed 
that the instrument sued on was a specialty, to which the statute 
pleaded does not apply. 
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The demurrer was sustained by the court ; and the only question 
presented by the record is, whether the court erred in giving judg- 
ment for plaintiff upon the demurrer. 


Keyes, for Plaintiff in Error, contended, 

The statute of 1829 declares that a scrawl affixed as a seal shall 
be as effectual as a seal. Thompson’s Digest, 348. It is clear that 
a scrawl is not, under the statute, de facto, a seal. 

It is necessary that the instrument itself to which the scrawl is af. 
fixed, should bear witness that the scrawl was affixed asa seal. 1 
Mun. Rep., 487, 491. 4 Mun. Rep. 442. Minor’s (Ala.) Rep., 
187. 2 Randolph Rep., 446. See 2 Cowen & Hill’s notes. 10 
Philips’ Evidence, 1227, for the American learning on the point. 

Some doubt may exist whether the point be properly presented. 
It is submitted that the statute, which requires the cause of action or 
a copy thereof to be filed with the declaration, makes the cause of 
action, or the copy when so filed, a part of the record. And as the 
demurrer to the plea of the statute of limitations presents the whole 
record to the court, the variance which appears between the cause of 
action and the description thereof in the declaration, is a ground well 
shown for the reversal of the judgment of the court below. 

The court is also referred to 4 Ark. Rep., 196, and to 6 Ark., 
117, where the point is mentioned as res adjudicata. 


Carmack, Stephens & Baker, for Defendant in Error : 

The record in this case presents the single question: Did the 
court below err in sustaining the demurrer to the plea of the statute 
of limitations ? 

1. Actions of debt founded on specialty are expressly excepted out 
of the statute of limitations. Th. Dig., 442, sec. 1. 

In this case, the “ cause of action” is described in the plaintiff's 
declaration as a specialty, “ writing obligatory sealed with the seal,” 
of which profert is made. The defendant, by his pleadings, admits 
the “ cause of action” to be such as it is described in the declaration. 

If the defendant in the court below desired to present the question, 
whether the cause of action was a specialty or not, he should have 
craved oyer and demurred. 1 Chitty Pl., 466-7. 

If this view of the subject be correct, it is unnecessary to enter 
into a discussion of the question presented by the argument on the 
other side, as to the effect of a scrawl. 

4 





420 SUPREME COURT. 





Comerford vs. Cobb.—Opinion of Court. 





By referring to the case cited on the other side, 4 Ark., 195, the 
court will perceive that the question was presented by the defendants 
craving oyer and then demurring. 


Justice Lancaster delivered the opinion of the Court : 


The plaintiff, C. C. Cobb, Administrator, &c., brought suit in the 
Court below against P. Comerford, the defendant in that Court and 
plaintiff in error here, in an action of debt, and declared upon a wri- 
ting obligatory. At the bottom of his-declaration a copy of the 
cause of action is set forth in these words, viz: 

“Twelve months after date we or either of us promise to pay 
Frederick L. Ming, Executor to the estate of James W. Exum, de- 
ceased, the sum of one hundred and forty-nine dollars and fifty cents, 
for value received. December 29th, 1838. 

(Signed) “H. J. MARLY, [Seat.] 
“CHARLES TRIPP, [Seat.] 
“PHILIP COMERFORD, [Szat.]” 

To this declaration sundry pleas were pleaded, but all were with- 
drawn but the plea of the stutute of limitations, viz: non accrevit 
within five years ; to which plea plaintiff demurred, issue was joined 
on demurrer and demurrer was sustained and judgment given for 
plaintiff. 

The only question for this Court to examine and inquire into is— 
whether the demurrer was properly sustained, or not ? 

The plaintiff in error contends that the demurrer to the plea brings 
before the Court the instrument declared on, as well as the record, 
and that it is before the Court for its inspection. It may be as well 
to remark that the regular mode of bringing the cause of action before 
the Court is by craving oyer ; because it is no part of the record.— 
A copy appended to the declaration does not make the original any 
part of the record, and the Court will only take notice of it where the 
defendant craves oyer and demurs. If the original had been appended 
to the declaration, instead of a copy, the point might have been dif- 
ferent, as the pleadings are shaped. The authority referred to (4 
Ark. R. 196, of Birtrand vs. Boid,) strongly recognizes the position 
here taken. But, presuming the copy of the writing declared on to 
be accurately given, we have looked into the authorities referred to 
(1 Mumford, 487, 491, and 4 Mumford, 442,) to see whether they 
sustained the ground assumed by plaintiff inerror. The principle 
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established in those cases seems to be that, where the writing con- 
cludes with the words “ Witness my hand,” and the obligor signs his 
name witha scrawl at the end, it is not sufficiently shown he intended 
to make a seal, or he would have given stronger evidence of his in- 
tention; and instruments of the character involved in the principle 
were ruled, in those decisions, no: to be sealed instruments. But in 
those decisions it is fairly inferrable, had there been sufficient from 
which to discover an intention on the part of the obligor to make a 
sealed instrument, the ruling had been different. The intention of the 
obligor, at the time of making the writing, if ascertainable, is to gov- 
ern. Now, within the scrawl attached to the name of the obligor, 
Philip Comerford, the word “seal” is written, plainly and unequivo- 
cally indicating the purpose for which the scrawl was attached. 

In the case of Dardenne vs. Bennett et al., 4 Ark. R. 456, the 
Court, upon a review of the authorities, expressly rule that the clause 
“in cujus rei testimonium” is not essential to a deed or bond. 

In the case of Birtrand vs. Boid, 4 Ark. R. 196, before cited, the 
decision was upon an instrument having a scrawl, with the word 
“seal” written in it, precisely as in this case. The statute upon 
which its efficacy depended is in these words : ‘* every instrument of 
writing expressed on the face thereof to be sealed, and to which the 
person executing the same shall affix a scrawl by way of seal, shall 
be deemed and adjudged to be sealed.” The writing was ruled to be 
within the provisions of the act, and to be regarded as a sealed in- 
strument. 

The statute of Florida is in these words: “A scrawl affixed as a 
seal to any instrument shall be as effectual as a seal.” Thompson’s 
Digest, 348. 

This, then, in effect, is a sealed instrument and was so intended 
by the parties at the time of its execution. It is, then, in contempla- 
tion of law, a writing obligatory or specialty—to which the plea of 
the statute of limitations has repeatedly been held to be bad. Indeed, 
it is not recollected that there is any conflict of authority on this 
point. No error has been perceived in the judgment of the court 
below ; it must, therefore, be affirmed with costs, 
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Daviv Gorpon, & Susan HIS WIFE, FORMERLY Susan E. Fisner, 
PvLatntirrs In Error, vs. Joun G. Camp, Derenpant 1x Error. 
When money is the subject of bailment, or delivery to an agent, paid or un- 
paid, assumpsit is the proper remedy ;—assumpsit in the form of money 
had and received usually being, in case of money, a substitute alike for 
trover, trespass, and case ; though as a substitute for trover, there need be 
no previous demand. 

The count for money had and received will be supported by evidence of the 
defendant’s receipt of bank notes. 


A count for money had and received may be proved by any legal evidence, 
showing that the defendant has possession of the money of the plaintiff, 
which in equity and good conscience he ought to pay over. 


Assumpsit will frequently lie, where there has been non-feasance, misfeasance, 
or malfeasance, the plaintiff in such cases waiving the tort. 


This cause was heard at the Fall Term of the Circuit Court of the 
Middle Circuit in the County of Leon, the Hon. Tomas Dovetas 
presiding. ‘The proceedings in the case in the court below are fully 
and clearly stated in the opinion delivered by this Court. 


Brockenbrough, for Plaintiffs in Error : 


The declaration contains three special counts, and the money counts. 

The plea is bad, because it does not state that he brings into 
Court, or that he has the same identical Florida money, or what sort 
of Florida money he had, or that he made any effort to sell it, or 
what wa: its value at any time whilst he had it, or what he was of- 
fered for it—but only that he could not sell it for its fair and full 
value.’ That was not his contract, but to dispose of to the “ best ad- 
vantage, &c.”-—which shows that the money was to be sold for the 
best market price that could be obtained, and this was to be the only 
test of value. Its intrinsic or full value, perhaps, was unknown to 
either party, and seems not to have entered into their contemplation. 

But it is said the action is not well brought; that it was a gratui- 
tous bailment, and the most that could be made of it would be an ac- 
tion on the case for non-feasance. The authorities do not sustain 
this. Sufficient consideration for the promise—which iis express, not 
implied—is laid in every court, and is expressed on the face of the 
note. ‘The receipt of so much Florida money, (decided in this Court 
to be money,) and averred in the declaration to be of par value in 
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specie, is surely a sufficient consideration for a promise to remit the 
amount in specie, or Northern funds. It is admitted in the note arid 
the plea to have been of some value. 

Defendant’s excuse is, he could not get enough for it. If this is not 
consideration enough for a promise in assumpsit, no action for money 
loaned, or had and received, or account stated, can be maintained. 
Opposite counsel seem to misconceive the case of Coggs vs. Bernard, 
in 2d Lord Raymond, as well as Mr. Smith, in his leading cases, and 
his American editors. ; 

That case establishes that a mere trust or confidence reposed in a 
man, without reward, who undertakes to do something for another, 
either to his goods or money, is sufficient consideration to render him 
liable on an implied promise to perform it well after he undertakes 
it, and actually enters upon the trust, by taking possession of the 
money or chattels. That he may be liable on implied promise, or 
for breach of trust, or gross negligence, as the case may be. 

It decides nothing as to the form of the action—whether it is to 
be a special action on the case for non-feasance, or misfeasance, or 
an action of trespass on the case upon promises, (assumpsii,) depends 
on the circumstances of the case to be considered, and not on the 
question of liability, which was the only question in Coggs vs. Ber- 
nard. 

Even when there is no contract whatever in the case, the Ameri- 
can editors state (1 Smith, 188,) that “ it may be proper to note, that 
where money is the subject of bailment, or delivery to an agent, paid 
or unpaid, assumpsit is the proper remedy,” and he cites 6 New 
Hampshire, 537, Groves, et al. vs. Ticknor. And that he is speak- 
ing exclusively of cases where there is no contract. See p. 186, 
paragraph beginning “ unpaid agents.” Here there is an express 
contract. Why not follow its own words? Why seek to find what 
the law would do, if we had none ? 

As some evidence that I have not misunderstood Mr. Smith, I re- 
fer to his later work, 46th Law Library, 59, Smith on Contracts.— 
The cases which he there cites, along with Coggs vs. Bernard, are 
cases in assumpsit, and cases very similar to the present. And in 
one of them, a very striking case, Coggs vs. Bernard, is cited by 
counsel, and the reporter in his note, see Shillibur vs. Glynn, 2 Mee- 
son & Welsby, Exchequer R., 143. 

And in the other case, precisely in point to this, and in assumpsit— 
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(see, 2° Bingham, 414. Eng. C. Law, 485,)—Chief Justice Best 
cites with approbation the case of Coggs vs. Bernard, as sustaining 
him, and never seems to have dreamed that it was the less applica- 
ble because that was case, and Whitehead vs. Greetham was assump- 
sit. Because the principle of liability, and reason of liability, was 
precisely the same—only in Coggs vs. Bernard, case had to be brought 
because the liability was for spilling brandy, gratuitously to be car- 
ried ; and in the other, assumpsit, because it was for failure to secure 
an investment of certain money deposited with defendant for that 
purpose, to be gratuitously invested. 

The case of Rutgers & others vs. Sweet, 2 Johnson’s cases, 92, 
was assumpsit, upon a receipt very similar to the one here sued upon. 
It was sustained. The distinction seems to be, between a gratui- 
tous promise to do something in future without entering upon it, or 
receiving in érust the money or goods with which it is to be accom- 
plished, or about which, the thing promised, is to be performed. In 
such case, no action lies in case, or assumpsit. 

But if it is undertaken, and the trust reposed by the delivery of the 
money or chattels, (whereby the party is prevented from perform- 
ing it himself, or having another agent,)—in such case, the party 
neglecting his duty is responsible in assumpsit or in case, according 
to the nature of his contract, or the subject-matter, or the nature of 
the loss. 

The case of Thorne vs. Deas, 4 Jo., 84, was a case of a gratui- 
tous promise of one partner to another to effect insurance on joint 
property—nothing was given or advanced, and no trust reposed fur- 
ther than mere confidence in his word. Such a promise raises no 
liability certainly, whether in assumpsit or case ; and that action was 
not sustained, though brought in case. 

But this note was good on the money counts. Especially the ac- 
count stated, “ J agree to pay,” imports a consideration. Davis vs. 
Wilkinson, 10 Adolphus & Ellis, 98. 37 Eng C. Law, 61. 


Douglas §; Hogue, for Defendant in Error : 





1. The action of assumpsit is not the proper form of action in this 
case. It should have been case. An unpaid agent undertaking to 
perform any thing, is liable to this form of action only, for damages 
resulting from the manner of his performance. Ist Smith’s Leading 
Cases, 186,169. Coggs vs. Bernard, 5 Durn. & East, 143. 
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2. The defendant in this case was a mere bailee, without reward, 
and must have been guilty of gross negligence in order to render 
him liable as a mandatary ; and this gross negligence would be the 
ground of an action on the case. Id. & 1 Esp., 74. 

3. Unpaid agents are only liable for such injuries to property, as 
they would be liable for if the property remained in the possession of 
plaintiff. 1 Smith’s Leading Cases, 187. 

4, The action of assumpsit can only be maintained, where there 
is such a conversion as thattrover will lie, or where money has been - 
received on deposit; and this because it is a quasi recovery of the 
thing. Smith’s Leading Cases, 188. 


Hawkins, Justice, delivered the opinion of the Court : 


This was an action of assumpsit brought by Gordon and wife 
against Camp, the appellee, on the following instrument of writing :— 


“ TALLAHASSEE, FLtortpa, Fesruary 5rTu, 1842, 

“ Received from Mrs Susan E. Fisher three hundred and eighteen 
dollars in Florida money, which I am to dispose of to the best ad- 
vantage for specie or northern current funds, and remit the avails to 
her at Warrington, Virginia, which I expect to do on or before the 
lst August next, from Washington city, as I pass through that place 
for my former residence in Ohio. JOHN G. CAMP.” 


The declaration contains three counts upon the above agreement as 
a promissory note, and the usual money counts, among which is one 
for money had and received and one upon an account stated. To this 
declaration non assumpsit was pleaded and the following special plea, 
to wit :— 

“ And the said John G. Camp, by Douglas & Hogue, his attorneys, 
comes and defends the wrong and injury when, &e., and says that 
the said David Gordon and Susan E., his wife, ought not to have or 
maintain their aforesaid action thereof against him, because he says 
that at the time and at all times since the aforesaid sum of three 
hundred and eighteen dollars was placed in his hands for sale, it 
could not be sold for its fair and full value. And the said John G. 
Camp further saith that he, the said Camp, hath always, from the 
fifth day of February, 1842, the time when the said sum of three 
hundred and eighteen dollars Florida money, was placed in his hands 
for sale by said plaintiffs, hitherto and at all times been ready to pay 
over and return to the said plaintiffs the aforesaid sum of three hun- 
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dred and eighteen dollars originally put into his hands for sale, and 
that he is still ready to pay to the said plaintiffs the said sum of three 
hundred and eighteen dollars, and he now brings the same here into 
court, ready to be paid to the said plaintiffs, if they will accept the 
same ; and this he, the said John G. Camp, is ready to verify.— 
Wherefore he prays judgment if the said plaintiffs ought to have or 
maintain their aforesaid action thereof against him, &c. [%318,00 
Florida money filed with the plea.]” 

To this plea there was a demurrer, which was overruled by the 
court. From this decision a writ of error was taken and errors as- 
signed, to wit :— 

1. The court erred in overruling plaintiffs’ demurrer to defen- 
dant’s plea. 

2. The court erred in giving judgment for defendant. 

3. The court erred in not giving judgment for plaintiff. 

The main question in this case seems to be this: whether, upon 
the facts, as disclosed by the record, the action of assumpsit can be 
maintained. That .action lies where a party seeks damages for 
a breach of a promise not under seal, and the promise may be express 
or implied ; for the law always implies a promise to do that which a 
party is legally liable to perform ; and the remedy conferred by this 
action is of a very large and extensive application. 

It is contended here that case and not assumpsit should have been 
brought by plaintiffs, because an unpaid agent undertaking to perform 
anything is only liable to the first action (case) for damages resulting 
from the manner of his performance, and that there is no contract ; 
that the defendant was a mere bailee without reward, and must have 
been guilty of gross negligence to render him liable as a mandatary, 
and then case would have been the remedy. All this is no doubt 
correct upon the ground that there is no contract, and if in this case 
there is no contract, express or implied, the action of assumpsit can- 
not be sustained. Assumpsit will frequently lie, however, where 
there has been nonfeasance, misfeasance or malfeasance ; for the 
plaintiff may waive the tort and rely on circumstances as forming a 
breach of the promise. 6 East. 335. 2 Lord Ray. 1216. 1 B. and 
C. 418. 1 Saunders Pl. and Ev. 111. 

The plaintiff mainly relies upon the count in his-declaration for 
money had and received. Such a count has been likened to a bill in 
equity, and may, in general, be proven by any legal evidence, shew- 
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ing that the defendant has possession of the money of the plaintiff 
which, in equity and good conscience, he ought to pay over. “ It is 
a liberal action, in which the plaintiff waives all torts, trespass and 
damages, and claims only the money which the defendant has ac- 
tually received.” 2 Greenleaf’s Evidence, 105. 

In reply to this it may be urged that money was not, in this case, 
the subject of the bailment, yet Camp acknowledges the receipt of 
so much Florida money. What is the precise legal definition of this 
term, it is unnecessary now for the court to declare, though in the 
case of Williams vs. Moseley, it clearly indicated its opinion as to 
another term substantially resembling it. It is sufficient as to the 
decision of the case at bar, that the court understands, that that 
which Camp received was to be treated as money, and the best evi- 
dence of it is Camp’s own declaration. In such a case, that an ac- 
tion for money had and received is sustainable, seems to admit of no 
doubt. 

Professor Greenleaf, in speaking of such an action, remarks: “In 
regard to things treated as money, it has been held that this count 
may be supported by evidence of the defendant’s receipt of bank 
notes, or promissory notes, or credit in account in the books of a third 
person, or a mortgage assigned to the defendant as collateral security, 
and afterwards foreclosed and bought in by him, or a note payable 
in specific articles, or a chattel.” 2 Greenleaf’s Ev., 106. It is 
presumed in this case, that-Camp received bank notes, though that 
fact does not appear upon the record. 

In the case of Pickens vs. Banks, 13 East., 20, the facts were 
these—a stakeholder, receiving country bank notes as money, paid 
them over wrongfully to the original stakeholder, after he had lost 
the wager. An action for money had and received was brought to 
recover the money thus paid over, and it was contended the action 
would not lie, because bank notes were paid, and they were not 
money. Lord Ellenborough said: “ Provincial notes are certainly 
not money ; but if the defendant received them as ten guineas in 
money, and all parties agreed to receive them as such at the time, he 
shall not now turn round and say, that they were only paper and not 
money. As against him, it is so much money received by him.”— 
See also page 130, same work. So in Mason vs. Waite, 17 Mass. 
R., 560. A. delivered bank notes to a carrier, who paid them to B., 
for a loss at a faro table—it was urged that, inasmuch as the bail- 
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ment consisted of bank notes, assumpsit would not lie, but the court 
ruled otherwise, C. J. Parker observing : “ We cannot see, however, 
why the action for money had and received will not lie. The notes 
were paid and received as money ; and as to any want of privity, or 
an implied promise, the law seems to be, that where one has re- 
ceived the money of another, and has not a right conscientiously to 
retain it, the law implies a promise that he will pay it over.” So in 
Ainslee vs. Wilson, 7 Cowen Rep., 662, it was held, that property 
paid or received as money will support the action for money paid, or 
had and received, the same as if money itself had been paid or re- 
ceived. And if money has been misapplied, the law will raise an 
assumpsit, where it has been received for the use of another. Du- 
mond vs. Carpenter, 3 Johns. R., 183. Again: “if a party gives 
another that which may readily be turned into money, it may be 
treated as such in an action for money had and received. Doug. 137. 
4 Bing., 178 ; and where the property delivered to defendants is 
saleable, the receipt of money may be presumed, particularly after a 
lapse of time. Ib. 4., T. R., 687. 3B. & P., 559. 2 Saunders’ 
Pl. & Ev., 672.” We refer also to the authorities cited by counsel 
of appellants, viz: Whitehead vs. Greetham, 2 Bingham, 464. Shil- 
liber vs. Glynn, et al., 2 Mee. & Welsby. Ex. Rep., 143. 10 Ad. 
& El., 98. The American annotator upon the case of Coggs vs. 
Bernard, (1 Smith’s Leading Cases, 188,) speaking upon the subject 
of bailment, after giving his views as to unpaid agents, holds this 
language : “‘ It may be proper to note, that where money is the sub- 
ject of bailment, or delivery to an agent, paid or unpaid, assumpsit is 
the proper remedy ; assumpsit in the form of money had and received 
usually being, in case of money, a substitute alike for trover, tres- 
pass, and case ; though as a substitute for trover, there need be no 
previous demand. See Graves et al., vs. Ticknor, 6 New Hamp- 
shire, 537. We have looked at that decision—it is lucid and able, 
and fully sustains the foregoing remarks. 

The defendant in the suit pleads a tender, with a profert in curia 
of three hundred and eighteen dollars of Florida money. The ten- 
der admits the existence and validity of the debt or duty, insisting 
only upon the fact, that there has been an offer to pay or perform it. 
It admits the contract and facts stated in the declaration, and goes 
only in bar. 2 Greenleaf on Ev., 562. 2 Saun. on Pl. & Ev., 836 
-’7. The plea does not state that the tender was made before the 
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commencement of the suit, and‘is, therefore, insufficient. Ordinarily, 
the tender should be made at the time the money became due ; but if 
no day of payment is fixed upon, proof of tender before suit brought 
would be sufficient. 2 Greenleaf, 567. 2 Saunders’ Ev., 237. The 
plea, too, in other respects, is exceptionable, if the tender was in- 
tended as one of specific articles, for it does not state that the Flori- 
da money tendered is the same that was received; nor does it set 
forth, that Camp endeavored to dispose of it to the best advantage, 
but merely that it could not be sold for its full and fair value. 

In conclusion, we are not to be understood as deciding, that the 
plaintiff is absolutely entitled to recever the full amount which the 
receipt of Camp calls for upon its face. "The action, as we have 
seen, is an equitable one, and the plaintiffs. are entitled to recover 
such damages as they are entitled to ex equo et bono, they being de- 
pendent upon. the value of the bailment entrusted to his his charge. 

We think, for the reasons herein set forth, the demurrer to the 
defendant’s plea should not have been overruled by the court below, 
and that the judgment of that court was erroneous. It is, therefore, 
ordered that the judgment of the court below be reversed, and that 
the cause be remanded thither, for further proceedings in accordance 
with this opinion. 








Wuu1am D. Mosetey, Tenant, &c. APPELLANT, vs. Jonn Doz, 
Ex DEM. Henry R. Epwarps, APELLEE. 


The lien of a judgment is not lost by mere delay to sue out execution. 

An execution sued out after a year and a day is not void, but voidable only. 

The right of the plaintiff to sue out execution after such time can be ques- 
tioned only by the defendant ; it cannot be impeached collaterally. 

The lien of a judgment growing out of a matter of record, is constructive no- 
tice to all the world. 

Real property levied on under a junior judgment and sold, is still subject to the 
lien of an older judgment; and the circumstance of not proceeding upon 
the older, until a subsequent lien has been obtained and carried into execu- 
tion, will not displace the prior lien. 


Appeal from Circuit Court of Jefferson County. 
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The jury found a special verdict, which is recited at length in the 
opinion pronounced by the court, and which sets forth the facts of the 
case. Upon this finding, the court below, Judge Baurze.t presi- 
ding, held the law to be for the plaintiff, and gave judgment accor- 
dingly—from which judgment, defendant appealed. 


S. W. Carmack & James T. Archer, Esquires, for Appellant. 
L. A. Thompson, Esq., for Appellee. 


Opinion by Chief Justice Dovetas : 


This is an action of ejectment, instituted in the Circuit Court of 
Jefferson County, on the demise of Henry R. Edwards, the appel- 
lee, against Richard Roe, Wm. 8. Hill tenant in possession, to re- 
cover the premises in the declaration mentioned. Wm. D. Moseley, 
the appellant, was, on motion, admitted the defendant, ip the place of 
the said Roe and Hill, and thereupon he (the said Moseley) confess- 
ed the lease, entry and ouster in the declaration mentioned, and put 
in the usual plea of not guilty—upon which issue was joined, and the 
cause was submitted to a jury upon the evidence, who returned a 
special verdict, which, amongst other things, sets forth : That, on the 
4th day of November, A. D. 1839, and before that time, one John 
D. Edwards, of the county of Jefferson, was seized in his demesne 
as of fee, of and in the messuages, lands and tenements, with the 
appurtenances, in the declaration mentioned ; that, on the said 4th 
day of November, A. D. 1839, one William Wilson, by the consid- 
eration of the Superior Court of the Middle District of Florida, in 
and for the County of Jefferson, recovered judgment against said 
John D. Edwards, for the sum of fourteen hundred and forty-nine dol- 
lars and thirty cents for his damages, and the sum of four dollars and 
forty-eight cents costs—on which judgment a writ of execution was 
issued in due form of law, on the 8th day of June, 1842—the said 
judgment not having been revived by scire facias, against the said 
defendant ; that, on the 2d day of November, 1840, one William G, 
Ponder, by the consideration of the same court, recovered judgment 
against the said John D. Edwards, for the sum of three thousand two 
hundred and one dollars and eighteen cents for his damages, and the 
sum of $4 52-100 for his costs—on which judgment a writ of fi. fa. 
issued in due form of law; that, on the 23d day-of April, 1841, one 
Harriet T. Wilson, administratrix of Robert H. Wilson, by the con- 
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sideration of the same court, recovered judgment against the said 
John D. Edwards, for the sum of thirteen thousand six hundred and 
thirty-nine dollars, sixty-two cents, for her damages, and the sum of 
for costs—on which judgment a writ of fieri facias issued in 
due form of law; that, on the 5th day of November, A. D. 1844, 
Christopher Hagan and Harriet Hagan, by the consideration of the 
same court, recovered judgment against the said John D. Edwards, 
for the sum of fifteen thousand three hundred and forty-three dollars 
and fifty-seven cents for their damages, and $6 12-100 for their 
costs—on which judgment a writ of fieri facias issued in due form of 
law; that, on the last specified judgment, an alias writ of fieri facias 
issued in due form of law on the 21st day of October, 1846, which 
was levied on divers property of the said John D. Edwards, inclu- 
ding the premises in question ; and that, by virtue of said fiert facias, 
the interest of the said John D. Edwards in the lands levied on was 
sold by the sheriff, on the first Monday (the 7th day) in December, 
1846, by consent of parties; and that, at said sale, William D. 
Moseley, the defendant, purchased all the interest of the said John 
D. Edwards, in and to the lands and tenements, &c., including there- 
in the premises in dispute, at and for the price of ten dollars, and re- 
ceived a conveyance therefor in due form of law, executed from 
Smith Simpkins, Sheriff of Jefferson County; that, William G. 
Ponder having, on the 11th day of November, 1846, sued out a plu- 
ries writ of fiert facias on his judgment, did claim and receive the 
said sum of ten dollars, the price of said land; that one William 
Denham having obtained an assignment of the judgment, heretofore 
specified, of William Wilson, caused an alias writ of fieri facias to 
be issued thereon, on the sixteenth day of February, A, D. 1847, in 
due form of law, and placed the same in the hands of the said sheriff 
of Jefferson County—by virtue of which last mentioned writ of fieri 
facias, the said sheriff levied upon the following described property, 
viz: the west 4 of the southwest 4, Sec. 27, T. 1, R. 3, N & E.— 
east 4 of the southeast } of Sec. 29, T. 1, R. 3, N. & E.—the north. 
east } of the northeast } of Sec. 32, T. 1, R. 3, N. & E.—north- 
west } of the northwest } of Sec. 30, T. 1, R. 3, N. & E.—south- 
east } of the southwest } of Sec. 28, T. 1, R. 3,N.& E. October 
16th, 1847. 

The above lands were advertised according to law, and sold on the 
6th day of December, being the first Monday of said month, Henry 
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R. Edwards bidding twenty-four dollars ; being the highest bidder, 
they were knocked off to him. That the said Henry R. Edwards, 
the plaintiff’s lessor, being such highest and best bidder at said sale, 
and being declared the purchaser of said lands, which are the premi- 
ses in the declaration mentioned, the said premises were in due form 
of law conveyed to him by deed, duly executed by James R. Tucker, 
Esquire, Sheriff of said county. And we the jury further find, that, 
on the 10th day of March, A. D. 1848, the said defendant, William 
D. Moseley, was in possession of the said premises by his tenant, 
William S. Hill. 

And the jury having submitted to the court the question, whether 
the said plaintiff or the said defendant was in law entitled to judg- 
ment upon the facts presented in said special verdict, the court pro- 
nounced judgment for the plaintiff, and the defendant appeals to this 
Court. The facts were all fully stated in the special verdict, but as 
there is no controversy about them, it is deemed unnecessary to re- 
cite them more fully. 

The only errors assigned are, that the court erred in rendering 
judgment for the plaintiff, and in not rendering judgment for the de- 
fendant. And the only question presented for our consideration is, 
whether the sale of the lands in question, by virtue of the fieri facias 
issued upon the junior judgment of the Hagans’, carries the title 
against the elder judgment rendered in favor of William Wilson. 

The question arises under our act of the Legislature, entitled “ An 
act in relation to liens created by judgments,” approved February 12, 
1834. Duval’s Comp., 369. Thompson’s Digest, 351, 352; the 
first section of which declares that every judgment at law and decree 
in equity, which shall be entered and pronounced in any of the courts 
of this State, shall create a lien, and be binding upon the real estate 
of the defendant or defendants, as at common law. 

The second section declares, “ That no judgment at law or decree 
in equity shall create a lien upon the real estate of the defendant 
situated in any other county than the one in which the same shall 
have been rendered or pronounced, until the said judgment or decree 
shall have been recorded in the county in which the real estate, so 
sought to be bound, may be situated. 

The counsel for the appellant contend, that as a judgment created 
no lien upon the lands of the defendant at common law, the words 
as at common law, at the close of the first section of our statute above 
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cited, must refer to the lien given by the statute of West, 2, 13 Ed- 
ward Ist ; and by that statute they insist that the liens depended upon 
the right of the plaintiff to sue out an elegit, citing 1 Call Reps., 
125. 4 Hen. & Mumford, 51, and 2 Brock. Rep., 254; and so, un- 
der our statute, the lien, they argue, depends upon the right of the 
plaintiff to sue out a fieri facias; that, after the lapse of “a year and 
a day,” the right of the plaintiff to sue out a fieri facias was sus- 
pended, until the judgment should have been revived by scire facias, 
and the lien also was suspended. Consequently, a fieri facias issued 
upon a junior judgment, and levy upon and sale of the land defeated 
the lien of the elder judgment, and vested the title in the purchaser. 
This construction, however, we consider too far fetched. From the 
peculiar phraseology adopted, it is to be sure somewhat difficult. to 
give those words any meaning. The common law was in force by 
virtue of the act of Nov. 6th, 1829, “ For the adoption of the com- 
mon and statute laws of England,” &c., (Duval’s Comp., 357, sec. 
1. Thompson’s Digest, p. 21, No. 2,) when the above cited act was 
passed. If, therefore, the common.law had made judgments a lien 
upon the lands of the debtor, to have passed an act declaring” that 
judgments should create a lien upon the real estate of the defendant, 
“as at common law,” would have been not only useless but absurd, 
It is our duty to give those words a sensible construction, if possi- 
ble ; if we cannot, we must reject them altogether. We do not feel 
authorized to say, that a statute giving a lien “as at common law,” 
means a lien according to a British statute. By the common law, 
lands and tenements were not subject to be taken in execution at the 
suit of a common person, except in case of an heir, who had been 
sued upon a bond of his ancestor, in which he was expressly named. 
To remedy this obvious defect, came the statute of West, 2, 13 Ed- 
ward Ist, Ch. 18, which did not in express terms give a lien upon 
the lands of the debtor, but provided “'That when debt is recovered 
or acknowledged in the King’s Court, or damages awarded, it shall 
be from thenceforth in the election of him, (the plaintiff,) to have a 
writ that the sheriff fiert faciat of the lands and goods of the debtor, 
&c., and the one-half of his land, until the debt be levied upon a 
reasonable price in extent.” Peck’s Reps., 30. Upon this is founded 
the writ of elegit, by which all the goods of the debtor are delivered 
at their approved value into the hands of the creditor, and the one- 
half of his lands are extended. There is nothing in this statute which 
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indicates the time from which the land shall be bound; but by the 
construction of the courts, immediately after its enactment and ever 
since, the judgment has been held to bind the land, and the plaintiff 
might have execution of the lands which the defendant had at the 
time of the judgment, although he had aliened them bona fide before 
execution awarded. When the writ was issued and levied, it had 
relation back to the date of the judgment and cut out all intermediate 
incumbrances, and remained a lien until the debt wa’ discharged.— 
Now, when this lien attached, it was subject to all the incidents of 
any other lien of a similar character—a mortgage for instance—and 
“the principle is believed to be universal,” (said Ch. J. Marshall, 
in Rankin & Schatzell cs. Scott, 12 Wheat., 177,) “ that a prior lien 
gives a prior claim, which is entitled to prior satisfaction out of the 
subject it binds, unless the lien be intrinsically defective, or be dis- 
placed by some act of the party holding it, which shall postpone him 
in a court of Jaw or equity to a subsequent claimant.” This is not 
the provision of a statute, but results from the principles of general 
justice and equity, and is, therefore, one of the incidents of a lien at 
common law. ‘The position assumed by the counsel for the appel- 
lant is, that, as the judgment of Wm. Wilson was rendered in 1839, 
and had not been revived by scire facias, he had lost his right to 
sue out execution upon it, and consequently his lien was gone, sub 
modo, at least. Our statute, by the natural import of its terms, leav- 
ing out the words, “ as at common law,” makes a judgment at law or 
decree in equity a lien upon the lands of the debtor, which binds 
them from its rendition, May it not be that the Legislature antici- 
pated that, even upon this phraseology, the very objection here made 

might be taken, and, therefore, “ex abundanti cantela,” added the 
words, “ as at common law,” in order to ensure for their statute lien 

the same incidents as the common law gives to other positive liens, 

from the date of the judgment or decree. We know not what other 
or better construction we can give them. The learned author of the 

Digest has left them out as “ useless verbiage,” or “ superfluous mat- 
ter,” (see note at page 352,) and surely they .can well be spared. If, 

however, that.be the proper view of the matter, then those words 

would seem to favor the proposition, that the lien of a judgment is not 
lost by mere delay to sue out execution. But the position that it is 

thus lost, we think is not sustained by the authorities. The argu- 

ment is, that the lien under the statute of West. 2. 13th Edward 1, 
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Chap. 18, depends upon the right to sue out an elegit—ergo the lien 
under our statute depends upon the right to sue out a fiert facias, and 
that the holder of the judgment rendered in favor of Wm. Wilson, 
as above stated, had lost his right by the delay that had occurred in 
regard to it; but, “non sequitur,” he had so lost his right that he 
could not at any time sue out a fieri facias. No one but the defen- 
dant in execution could question that right; it cannot be impeached 
in this collateral manner ; it is not void, and it is voidable only at 
the instance of the party against whom it issued. Oxley vs. Mizle, 
2 Murphy, 250. 3 Bacon Abr., New Ed., Title Execution, page 
723, letter H, note. McCrea vs. Bartlett, 8 John., 361. Jackson 
ex dem. Roosevelt vs. Roosevelt, 13 John., 97, 102. Ridgeley’s Ex- 
ecutors vs. Gartrell, 3 Harr. & Mc Hen., 449, 450. Simmons rs. 
Wood, 6 Yerger, 521. Overton vs. Perkins and others, Mart. & 
Yerger, 367. Day vs. Sharp, 4 Wheat., 339. 1 Supp. to U. States 
Dig., 744, No. 172. 

In Virginia, there is no statute which in express terms makes a 
judgment a lien upon the lands of the debtor ; as in England, the 
lien is the consequence of a right to take out an elegit. During the 
existence of this right, the lien is universally acknowledged. _ Dif- 
ferent opinions (said Ch. J. Marshall, in the case of the United States 
vs. Morrison et al., 4 Peters’ Reps., 136,) seem at different times to 
have been entertained as to the effect of any suspension of that right. 
Tucker, Pres., in the case of Watts et al., vs. Kearny and wife, 3 
Leigh, 293, said, that, however long the judgment may have heen 
out of date, there is no doubt that if it is susceptible of being revived 
at all, the lien upon the lands yet in the hands of the debtor would 
be revived eodem statu. 

The case of Ridge vs. Prather, 1 Blackford’s (Indiana) Reps., 
401 to 405, is this: Prather obtained judgment against Gilwick in 
1816, and had execution and fieri facias thereon ; the sheriff re- 
turned the execution executed by a replevin bond the same year.— 
Gilwick afterwards died. Upon scire facias issued in 1823, against 
the heirs and terretenants of Gilwick & Silly, the replevin surety, the 
sheriff, inter alios, returned Ridge terretenant of land that was Gil- 
wick’s, at the time of the judgment. Ridge came ir, and pleaded 
that he was a bona fide purchaser from Gilwick without notice, after 
the expiration of a year and a day from the time of the judgment 
on the replevin bond, and before the issuing of the scire facias. 

6 
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Upon demurrer to this plea, there was judgment for Prather, the 
plaintiff, in the Circuit Court, and this judgment was affirmed by the 
Supreme Court, after a full discussion and a thorough examination of 
the principles upon which it is founded. The statute of Indiana makes 
judgments a binding lien upon the lands of the debtor, and is de- 
rived from Pennsylvania, (ibid, 402,) whose statute on this subject 
is similar to our own. Carkhuff vs. Anderson, 3 Binney’s Reps., p. 
4, was as follows: “ In 1799, Hollenbach obtained judgment against 
Craig ; in 1801, Craig sold and conveyed his land to Anderson ; in 
1802, Hollenbach revived his judgment by scire facias, and Cark- 
huff purchased the premises at sheriff’s sale. In ejectment against 
Anderson, it was held that Hollenbach’s judgment was a lien on the 
land, and Carkhuff recovered.” In Green & others vs. Allen, Wash. 
C. C. Reps., 280, the court held, “ That the lien of a judgment which 
bound real estate was not lost, if, after a testatum fiert facias had 
been levied and returned, the plaintiff in the writ ordered further pro- 
ceedings to be stayed.” In Campbell, use, &c., vs. Spence, et al., 
4 Ala., 552, cited by the counsel for the appellant, the court, after 
stating the case, say: “ From this statement, it appears a levy and 
sale were made under these executions sufficient for their satisfaction, 
and in a contest with junior judgment creditors who have acquired a 
lien on other property, it must be regarded asa satisfaction. To 
hold otherwise, would be to permit the sheriff virtually to destroy the 
lien created by the law in favor of the judgment of the plaintiff in 
error, and to prefer those judgments younger than his, which were 
capriciously discharged by him out of the money belonging to Marks 
and the Branch Bank at Mobile. It was their duty to attend to the 
application of the money obtained by the sale under their executions, 
and by neglecting to do so, they will be remitted to their claim 
against the sheriff, and will not be permitted to interfere with the lien 
of a junior judgment creditor subsequently obtained.” It appears, 
therefore, that this was a contest between rival executions for the 
proceeds of the sale, and in such a contest, the court said, (page 
553,) “if the lien is not lost in some of the modes here pointed out, 
the date of the respective judgments will determine the priority of 
right.” It is true that, in this case, the court said that a bona fide 
purchaser under a fieri facias upon a junior judgment, would be pro- 
tected, citing Den. vs. Hill, 1 Haywood, 72, where the court says : 
“ Were it not so, dormant judgments might be revived a long time af- 
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terwards, and the innocent vendee evicted, without the possibility of 
ever regaining the purchase money,” and that, in such a case, the lien 
of the elder judgments would be lost by the laches of the plaintiff— 
But as to this it may be remarked, that this was not the question be- 
fore the Alabama Court ; the lien there had been lost by a levy and 
sale of sufficient property to pay the judgments, and neglect of the 
parties to see to the application of the money ; and, besides, neither 
of those States have a statute like ours. Their statutes only subject 
lands to the payment of judgments, and places them as regards this 
question upon no better ground than an elegit. Indeed, in the case of 
Den. vs. Hill, 1 Hay, 81, it is said, “ever since the year 1732, the 
writ of fiert facias has issued in North Carolina against lands and 
tenements, as well as goods and chattels ; the act of George II. de- 
claring that they should be subject to the same proceedings and pro- 
cess and be held in the same manner as personal estate.” This writ 
stands upon the same footing that it did before the 29th, Charles II. ; 
therefore, the property of the debtor is bound from the test of the writ, 
citing 2 Bac. 352. Salk. 322, and 8 Coke, 71. The case of Scribe 
vs. Deane et al., 1 Brock., 166, was decided in Virginia, where the 
lien is created by the statute authorizing an elegit. Bliss vs. Bull, 
in 9 John. Rep., 132, relates to personal property only, and the court 
say : “ There being no evidence of an actual levy by the sheriff on 
the goods and chattels of A., the sale to B. was valid, and not barred 
by the execution.” We do not perceive its bearing upon the case 
under consideration. In the case of Porter’s lessee vs. Cocke, Peck’s 
R., 30, the lien of the elder judgment was postponed, because an in- 
junction had been obtained, and after its dissolution, the plaintiff 
agreed with the defendant, in consideration of a partial payment of 
the judgment, to stay the execution six months. In the meantime, an 
execution on a junior judgment came to the hands of the sheriff, un- 
der which he sold, and the sale was held to be valid. This case is 
also clearly distinguishable from the one before us. 

These are all the cases cited in the brief of the appellant’s coun- 
sel, and they do not seem to us to sustain the proposition assumed. 
In Forsyth vs. Marbury, decided by Judge Law, and reported by R. 
M. Charlton, 325, 326, it is said that “ the act of 1799 bound all the 
property of the defendant, from the signing of the first judgment.”— 
‘“*It is not apprehended,” said that very able and learned judge, 
“that the statute of Geo. II., chap. 7, touches the question of lien ; 
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it only enabled the land to be sold absolutely as personal property, 
but the execution had relation back so as to bind from the judgment. 
It is not an absolute right in the property itself which the creditor 
obtains by his judgment, either in England or in Georgia ; the legal 


_title is not transferred from the debtor to the creditor. He has, how- 


ever, a special interest, which, although indefinite in extent, may be 
rendered definite by a levy ; an equitable interest which is perfected 
by the sale, the sheriff’s deed completing the transfer of the proper- 
ty itself, and conveying the legal title. ‘The Master of the Rolls in 
Brace vs. Dutchess of Marlborough, 2 P. Williams 49, says, “a judg- 
ment creditor has no right in the land—he has neither a jus in re, 
nor ad rem ; all that he has is a lien upon the land.” The Supreme 
Court of the United States in Conrad vs. Atlantic Insurance Co., 1 
Peters’ Reps., 443, say: “ it is not understood that a general lien by 
judgment constitutes per se a property or right in the land itself. It 
only confers a right to levy on the same, to the exclusion of other 
adverse interests, subsequent to the judgment ; and when the levy is 
actually made on the same, the title of the creditor for this purpose 
relates back to the time of the judgment, so as to cut out interme- 
diate incumbrances. Thus, while the creditor acquires no absolute 
property in the estate of his debtor, he has an interest which is ca- 
pable of being defined, and which cannot be defeated, save by some 
act of the party himself, by which it shall be lost or displaced. By 
pursuing the means pointed out to him by law, he is capable of con- 
verting his general lien into a specific title, which, relating back to 
the date of his judgment, must prevail over all subsequently acquired 
adverse interests and rights; and thus this lien affords complete se- 
curity against subsequent purchasers and incumbrances. Before this 
is done, the debtor having the legal title, it is true may sell and in- 
cumber the property ; but whoever takes it must hold it subject to 
the lien, which lien growing out of matter of record, is constructive 
notice to all the world. A purchaser can acquire no other rights than 
those which were vested in the seller, in whose shoes he stands.— 
So, if the property be levied on by a junior judgment, it is still sub- 
ject to the lien of the elder judgment. In the language of Chief 
Justice Marshall, the circumstance of not proceeding upon the elder 
judgment, until a subsequent lien has been obtained and carried into 
execution, will not displace the prior lien. Rankin et al., vs. Scott, 
12 Wheat., 179. 6 Peters’ Cond. Reps., 506. Take (said the Chief 
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Justice) the common case of mortgages—it has never been supposed 
that a subsequent mortgagee could, by obtaining and executing a de- 
cree for the sale of the mortgage property, obtain precedence over 
a prior mortgage, in which all the requisites of the law had been 
observed. If such a decree should be made, without preserving the 
rights of the prior mortgagee, the property would remain subject to 
those rights in the hands of the purchaser. The implied lien created 
by the first judgment retains the preference over a lien created by a 
second judgment, so long as an elegit can issue on the first. A state 
utory lien is as binding as a mortgage, and has the same capacity to 
hold the land, so long as the statute preserves its force. The cases 
cited of executions against personal property, we do not think apply. 
In those cases, the lien is not created by the judgment, or by matter 
of record. 

In Andrews v. Doe ex dem. Wilkes, 6 Howard’s Mississippi Rep., 
554 to 568, Chief Justice Sharkey, delivering the opinion of the 
Court, said: “The question is whether a prior sale, under a junior 
judgment, destroys the lien of the elder judgment. It is freely con- 
ceded by counsel (says the Chief Justice) that, as a general rule, it 
does not; but that this case forms an exception, inasmuch as the 
liens accrued under different jurisdictions—[one of the judgments 
having been obtained in a court of that State and the other in the 
District Court of the United States]. But as the question is fairly 
before the Court for the first time, it is proper that it should be judi- 
cially settled,” and, after citing the act of the Legislature of Missis- 
sippi of 1824, which declares “ That in all cases the property of the 
defendant shall be bound and liable to any judgment that may be 
entered up, from the time of entering such judgment, proceeds as 
follows : “This is emphatically a lien on all property in favor of a 
plaintiff. A lien is a right given by law to have a debt satisfied out 
of a particular thing. It may originate by contract or by operation 
of law and, in cither case, the éffect is the same—the property being 
bound and liable to satisfy the judgment, is as much a lien as though 
it had been created by act of the parties. ‘The judgment is not only 
a lien, but it is a lien of record, which is notice to every one. The 
instance of a mortgage lien is a familiar one. There can be no differ- 
ence in principle between a mortgage anda statutory lien. The one is as 
binding as the other.” And in Ridge v. Prather, above cited, it was 
expressly held that the lien is not limited to a year and a day. Love 
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v. Harper et al., 4 Humphrey, 116, is to the same effect. In Over- 
ton v. Perkins, Mar. & Yerg. Rep., 367, it was held that “An exe- 
cution issued and levied on land more than a year after the rendition 
of the judgment is voidable, but not void ;” and in Simmons & Whyte 
v. Wood’s lessee, 6 Yerg. Reps., 518 to 522, Catron, Chief Justice, 
delivered the opinion of the Court. “The first objection,” he said, “is 
that an execution issued more than a year and a day after the judg- 
ment was rendered, is void, and a Sheriff’s sale by virtue thereof 
‘communicates no title to the purchaser. This position cannot be 
sustained by the rules of the common law. Whyte’s judgment was 
rendered after the sale to Wood and cannot challenge it, because the 
sale was made after a year and a day”—citing Overton v. Perkins 
and also 8 John. Rep., 361, and 13 John., 557 and authorties there 
cited, which, he says, show the true rule. The case cited from 8 
John. is Jackson ex dem. McCrea v. Bartlett, in which it was ex- 
pressly ruled that, in an action of ejectment against a purchaser of 
land under a sheriff’s sale, the regularity of the execution cannot be 
questioned—page 365, citing Levintz, 403. 3 Caines Cases, 37 
and Shirley v. wright, 1 Salk., 273. That from 13 Johns., 97, 102, 
is Jackson ex dem. Roosevelt v. Delaney and Russell, in which it 
was held “ That the objection that the sale took place long after the 
return day, and that the execution had not been issued until after a 
year and a day after judgment, cannot affect the sale.” In Butler 
v. Haynes, 3 New Hamp. 22, it was held by Richardson, Chief Jus- 
tice, that “‘where an execution issues after the death of him against 
whom it runs, it is not a nullity, nor can its validity be called in 
question collaterally.” 

In Shotwell v. Murray, 1 John. Chancery Reps., 512, the judg- 
ments under which the lands were sold, were both in favor of the 
same person. ‘The plaintiff had the first sale made under his younger 
judgment, and then had the same lands levied on, in the hands of the 
’ purchaser, and resold under the elder judgment. The chancellor de- 
cided that the purchaser under the younger judgment held the land, 
subject to a re-sale under the elder judgment. 

Since the statute of West 2, 13 Edward I., it has been considered 
that, when a man has judgments for debt, or is conusee of a statute, 
and the debtor before execution aliens by fine, and five years pass, 
yet the plaintiff may still have execution. 3 Bacon’s Abr., new 
edition, title Execution, page 725. These authorities, we think, 
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clearly show that the judgment of the court below upon the special 
verdict was right. 

It has been urged that this case comes within the spirit, if not the 
letter, of the statute of frauds ; that the failure of the plaintiff in the 
elder judgment to sue out execution tended to hinder and delay credi- 
tors, and was therefore, as to them, a fraud in law. But we do not 
perceive the force of the argument. Junior judgment creditors were 
not prevented by it from proceeding ; they might, at any time, pursue 
their remedies against the property of a debtor. It would have been 
sold, to be sure, subject to the lien of the elder judgment—so much 
as it was worth more, it is to be presumed, could have been realized 
from it. The plaintiff in the elder judgment had a right, in any e- 
vent, to be paid out of it, unless he voluntarily relinquished his claim 
or it was displaced by some act of his or “the party holding it,” and 
the judgment, being a debt of record, was notice of that right to all the 
world. Upon what reasonable ground could junior incumbrances be per- 
mitted to disturb it? Upon what principle could such a lien be divested 
in favor of one who knew of its existence? He can have no superior 
right to urge—not even an equity to set up against it. He purchases 
with knowledge of the prior lien, and it is supposed that he gives 
what an encumbered property is worth; and, in this case especially, 
there is surely nothing to induce a belief that the purchase was not 
thus made, as we are shewn by the record that ten dollars was the 
whole amount paid as the purchase money for several tracts of land. 

The judgment of the Court below is, therefore affirmed. 

Per curiam. 


R. B. & D. W. Post anp Davin C. Witson, APPELLANTS, vs. Wi- 
t1aM S. CARPENTER, ET AL. 
This Court having appellate jurisdiction only, to be exercised in cases brought 
up by appeal or writ of error from the several circuit courts, the decision of 
a judge, sitting in vacation, is not such a decision as an appeal lies from. 
The Appellants, Post and Wilson, sued out writs of attachment 
against property belonging to William S. Carpenter, an absconding 





ln At init et at MO Acts, erences a Misra 





442 SUPREME COURT. 





Post and Wilson vs. Carpenter.—Opinion of Court. 





debtor. Other creditors also commenced suit by attachment against 
the said Carpenter, but the writs sued out by Appellants were first 
levied. The attachments of Appellants and the other creditors were 
levied on sundry bales of cotton at St. Marks, in the county of Wa- 
kulla, which cotton was, by order of the Judge of the Middle Circuit, 
sold, and the proceeds paid into the registry of the Court, to abide 
the final judgment to be rendered in said suits. 

At the Fall term of the Circuit Court held in and for the county 
of Wakulla, 1848, judgments were entered up in favor of the several 
plaintiffs in attachment, and the proceeds of the sales of Cotton not 
being sufficient to pay off and discharge the debts due to all the at- 
taching creditors, the counsel for Appellants moved the court to grant 
an order directing the proper officer to appropriate the said proceeds 
to the payment of the debts for which attachments had been first lev- 
ied ; or to direct payment according to priority of levy. 

This motion was adjourned to be heard at a subsequent day, in 
Leon county, by agreement of counsel: and afterwards the motion, 
having been heard and argued before the Hon. Thomas Baltzell, 
Judge of the Middle Circuit, was overruled. From which decision 
the said Post and Wilson, claiming to be a to the moneys by 
reason of priority in the levy of their attachments, appealed. 

The counsel for the respective parties interested agreed upon a 
statement of facts for the purpose of procuring a decision upon the 
question involved in the motion. 

But the only question entertained or considered by this Court was 
that of jurisdiction. 


A. E. Maxwell and Douglas & Hogue for Appellants. 
Chief Justice Doveras delivered the opinion of the Court : 


In this case, as appears by a statement of facts presented in this 
Court, a motion was made at the Fall Term of the Circuit Court 
holden in and for Wakulla county, in the year 1848, for the distribu- 
tion of certain moneys, the proceeds of property of the one William 
S. Carpenter, which had been sold by order of the Judge of said 
Court, after it had been levied upon by the sheriff of said county by 
virtue of sundry writs of attachment, at the suit of different parties, 
against said William S. Carpenter; in which suits judgments had 
been respectively rendered in favor of the plaintiffs therein ; which 
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motion, by consent of parties, was adjourned to be heard in Leon 
County. 

The case comes before us upon the following statement, which is 
appended to the statement of facts above mentioned, viz : 

“ And the motion aforesaid, having been argued before the Judge 
aforesaid and considered by him, was refused and overruled, and all 
the parties decided to be entitled to share the said moneys pro rata. 
From which an appeal is taken by the said R. B. & D. W. Post and 
David C. Wilson.” 

To which statement is annexed an agreement in the following 
words :— 

“It is agreed by and between the undersigned attorneys in the 
said suits of attachment that this motion be submitted to the Supreme 
Court, upon the foregoing statement of facts, and that the decision of 
said Court thereupon shall be as binding as if brought up upon a 
more formal record. January 15, 1849.” Which agreementis signed 
by the attorneys of the respective plaintiffs in attachment, but is not 
signed by William S. Carpenter, the defendant in the said severa! 
suits of attachment, or by his attorney. 

Under these circumstances we are asked to take jurisdiction of 
and adjudicate this case. But, after the most mature deliberation, 
we think that we are not warranted in so doing. That an attorney, 
in an action at law, has a general power to refer his client’s cause 
to arbitration and, by entering into a reference, to bind his client, we 
entertain no doubt. This principle is sustained by numerous au- 
thorities. See Watson on Arbitration and Awards, pages 49 and 
50. 8 Law Lib., and cases there cited. But we are not prepared 
to admit that they, or even the parties themselves, can by such an 
agreement make this Court the arbitrator; and it is very evident 
that, if we hear this cause, we hear it in that character. The judg- 
ment, if any was really entered in this case, appears from the state- 
ment itself to have been given in vacation, and there is nothing in 
that statement to show that there was any agreement that it might be 
entered nunc pro tunc, or, indeed, that any judgment has been en- 
tered in this case upon the records of the Wakulla Circuit Court.— 
It was, to be sure alleged at the bar that it was understood and 
agreed by the attorneys of the respective parties, that it should be so 
entered. This, however, is not sufficient ; but if such an agreement 
had been entered into in writing and filed by them in the proper 
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court, it may be very doubtful whether that, of itself, would have 
authorized an appeal from such judgment to have been taken nunc 
protunc. We are inclined to the opinion that it would not, and 
that, if an appeal could have been taken at all upon such a judgment, 
a special agreement would have been necessary to have authorized 
it. But this question, not being now before us, we do not decide it 
—the time to do that will be when the question arises. 

This Court has appellate jurisdiction only, and that is to be exer- 
cised in cases brought up by appeal or writ of error from the several 
Circuit Courts—see Thompson’s Digest, pages 50 and 51. No. 1 
and No. 5. The judge, sitting in vacation, is not, for this purpose 
and in contemplation of these provisions, a Circuit Court, and no 
appeal lies, therefore, to this Court, in such a case, from such a de- 
cision ; and we are informed by the Judge who acted in this matter, 
that he would not have done so had he not understood that no appeal 
was intended ; and, if we rightly comprehend his views, the decision 
that he made was, according to his understanding of it, rather an 
extra-judicial one. The only statute in this State which provides for 
appeals in cases at law, [and the common law afforded no such rem- 
edy,] may be found in Thompson’s Digest, pee 446, No 1, and in 
Duval’s Comp., page 108, sec. 1; and it declares that “ Ifa party, 
in either of the Circuit Courts of this State, shall feel aggrieved by 
a final judgment, sentence or decree made or pronounced by any or 
either of said courts, it shall and may be lawful for such party, during 
the session of the Court at which such judgment, sentence or 
decree is rendered or pronounced, or within ten days thereafter, to 
obtain, in court, if the appeal be made in term time, or in the clerk’s 
office, if it be in vacation, his, her or their appeal to the Supreme 
Court of this State.” No such appeal was thus taken or obtained in 
this case, and no record of the circuit Court is brought up. Conse- 
quently, this Court has no jurisdiction in it, and the case must be 
dismissed. 

Per curiam. 














JANUARY TERM, 1849. 445 





Hart vs. Dorman.—Argument of Counsel. 





Isaran D. Hart, Apre.iant, vs. Ontorr M. Dorman, AvPELLee. 


When partial payments are made, the rule, with respect to interest, is to apply 
the payments in the first place to the discharge of the interest due at ‘the 
time of payment. If the payment exceeds the interest, the surplus must 
be applied to the discharge of the principal, and interest is then to be com- 
puted on the balance of the principal remaining due. 

When the payments are less than the interest, the surplus of interest unpaid is 
not to be considered as principal ; but interest continues on the former 
principal, until the payments taken together exceed the interest due ; and 
then the surplus of interest is to be applied to the reduction of principal, 
and interest again to be computed on the balance. 

There is nothing in the statute of this State which makes this mode of calcu- 
lating interest and applying partial payments improper—nor is there any 
thing peculiar in that statute, or distinguishing it from the statutes of other 
States, where the rule is recognized. 


Appeal from Duval Circuit Court. 

The plaintiff, Dorman, brought an action of assumpsit to the 
Spring Term, 1848, of the Circuit Court for the County of Duval. 
against Hart, the defendant below. The suit was founded on a prom- 
issory note, on which partial payments had been made, and the in- 
terest was calculated according to the rule laid down in the opinion 
of the court, and the payments applied according to that rule. 

At the Fall Term, 1848, of said court, Judge Hawxrns presiding, 
plaintiff moved the court for a judgment by default in this cause ; and 
it was ordered that said motion be granted, and that the clerk assess 
the damages—which having been done in accordance with the rule 
before referred to, judgment was entered for the plaintiff for the sum 
of two hundred and nineteen dollars and thirty-six cents. 

From this judgment, the defendant, feeling himself aggrieved, ap- 
pealed to this Court. 


J. W. Bryant, for Appellant, contended, 

1. That, under our statute, which provides that “no person or 
persons shall, upon any contract whatever, take, directly or indirectly. 
for the loan of any money, &c.,” “a higher rate than eight per cen- 
tum,” “when no rate of interest is expressed,” (Duval Comp., p. 
78,) any computation which gives more than that rate, involves com- 
pound interest, and, therefore, any judgment rendered upon such com- 
putation, is illegal. 
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2. That several payments having been made within the term of 
one year, interest being computed to the time of such payment, and 
the amount of payment being deducted, left in each instance a new 
principal, composed in part of interest, which had accrued within 
the year; thereby interest was computed upon interest, within the 
term of one year. 

The proposition that paying interest only, will finally pay the prin- 
cipal, is based upon the supposition, that the party to whom the in- 
terest is paid, permits the sum to be continually idle—for, if invested, 
of course it produces returns. 


Thompson, for Appellee, contended, 


That there was no error in the mode of calculating the amount of 
damages due for principal and interest in this case, and referred to 
the following authorities: Meredith vs. Banks, 1 Halstead R., 408. 
Connecticut v. Jackson, 1 John. Ch. R., 13-17. Smith v. Shaw, 
adm., 2 Wash. C. C. R., 167. 17 Mass. R., 417. 1 Pick., 194. 
3 Cowen, 86,n. 1 A. K. Marshal, 584. 2 Hayne, 17. Fon. 
blanque on equity, 654, n., and other authorities there cited. 


Chief Justice Dovetas delivered the following opinion : 


This suit is founded upon a promissory note, upon which several 
payments were made after it fell due, leaving, however, a balance 
unpaid, for which a judgment was rendered against the defendant— 
from which he appealed to this Court. 

No errors have been assigned, and the only one alleged by the 
counsel for the appellant in the argument of the case, was as to the 
calculation of interest, and the application of the partial payments. 
How that was done is not stated in the record; but we understand, 
from the course of the argument, that the payments were applied in 
the first place to the interest, and it appears from the record that they 
all exceeded it, unless it was one of nineteen dollars and eighty-two 
cents, by bill rendered. But it was insisted by the attorney for the 
appellant, that the interest should have been calculated upon the prin- 
cipal of an account stated, according to mercantile usage, and it is 
said in a note to Fonb. Equity, 2 vols. in one, Ed. 1831, page 664, 
(side 440,) that “ it is usual amongst merchants, in stating their ac- 
counts, to let the principal continue upon interest, and to compute the 
interest upon the payments as they are successively made ;” but the 
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annotator adds: “It is the debtor who gains, and the creditor who 
loses by this mode—for it is susceptible of mathematical demonstra- 
tion, that a debt will be wholly extinguished in the course of a tew 
years, (and the time will be longer or shorter, according to the rate 
of interest,) by the payments of interest, without paying a cent of 
principal ; and Chancellor Kent makes the same remark, in the case 
of Stoughton vs. Lynch, 2 John. Chy. Reps., 214; and in Wasson 
vs. Gould, 3 Blackford Reps., 21, the court held that this mode is not 
correct—that it subjects the creditor to a loss which he ought not to 
bear, citing Stoughton vs. Lynch. In the case of the State of Con- 
necticut vs. Jackson, 1 John. Chy., Reps. 17, Chancellor Kent held 
the rule for casting interest, when partial payments have been made, 
to be, to apply the payments in the first place to the discharge of the 
interest then due. If the payment exceeds the interest, the surplus 
goes towards discharging the principal ; and the subsequent interest 
is to be computed on the balance of the principal remaining due. If 
the payments be less than the interest, the surplus of interest must 
not be taken to augment the principal ; but interest continues on the 
former principal, until the period when the payments, taken together, 
exceed the interest due ; and then the surplus is to be applied to- 
wards discharging the principal, and interest is to be computed on 
the balance of principal as aforesaid ;” and this rule is sustained by 
Penrose vs. Hart, 1 Dall., 378. Lightfoot vs. Price, 4 Hen. & Mum. 
ford, 431. Wasson vs. Gould, 3 Blackford, 21. Smith vs. adminis- 
trators of Shaw, 2 Wash. C. C. Reps., 167 to 169. Williams and 
others vs. Houghtailing and Bevier, 3 Cowen Reps., 87, note A.— 
Fonblanque Eq., page 654, note above cited. Meredith vs. Banks, 


. 1 Halstead?s Reps., 408 & 409, note. Story vs. Livingston, 13 Pe- 


ters’ Reps., 371. Edes vs. Goodridge, 4 Mass. Reps., 103 ; and the 
United States vs. McLemoire, 4 Howard’s S. C. Reps., 288. And 
this rule is (we think) more entirely free from objection than any 
other that has been adopted. 

The interest was calculated, and the payments were applied, as 
we understand, according to this rule, in the case now under consid- 
eration ; and we do not perceive how it gives compound interest. It 
is believed that there is nothing peculiar in the provision of our 
statute relating to interest, as the counsel for the appellant seemed to 
suppose ; nothing which would make this mode of calculation of in- 
terest, and applying partial payments under it, give usurious interest ; 
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nothing which would not be equally usurious interest under the stat- 
utes of at least twenty-six other States of this Union, which have 
been looked into and examined, including the States, the decisions 
of whose courts we have just now cited, and in one of which, it will 
be observed, the rule itself was laid down, and that, too, by one of 
her ablest ‘jurists ; and we have not been able to find, nor have we 
been referred to, a decided case, or any elementary work, in which 
the mercantile mode above stated is sustained; and in Meredith vs. 
Banks 1 Halstead’s Reps., 408, it is expressly repudiated, as well 
as in Wasson vs. Gould, 3 Blackford Reps., 21, above cited. The 
judgment of the court below is, therefore, in all things affirmed. 


Per curiam. 


Bazi G. O’Bryan, APPELLANT, vs. Wittiam M. Reep, APPELLEE. 


When, by a separate agreement, any submission is intended to be made a rule 
of court, an agreement to that effect in writing must be signed by the par- 
ties, and filed in the office of the clerk of the court of which said submis- 
sion is to be made a rule. An agreement signed by one of the parties is not 
sufficient. 

When after an award is made, the parties agree to open it, and refer the mat- 
ters in difference between them back to the arbitrators, the agreement so to 
do will be a fatal objection to a motion asking that the award be made a 
rule of court, and that judgment be entered thereon and execution issue. — 
In such case, there is no award to be enforced. bs 

Where the record shows admissions by the party seeking to enforce the award, 
that matters had been submitted to the arbitrators which were not adjudica- 
ted by them, and that others were adjudicated which they omitted to state 
in their award, the award, it would seem, should not be enforced, in the 
face of such acknowledgments. 

If an agreement to open an award is signed by the attorney of one of the par- 
ties, though he had no authority, yet, if the party for whom he assumed to 
act subsequently ratifies the act, it is valid. 


Appeal from the Circuit Court of Hamilton County. 
The record in this case shows the following state of facts: The 
parties on the 13th of April, 1847, mutually executed bonds, and 
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agreed to submit all matters in controversy between them to arbitra- 
tors, to be indifferently chosen by them, which was done. 

On the 23d of April of same year, the arbitrators, so chosen, 
made an award—by which, among other things, they awarded to 
O’Bryan, the appellant, the sum of four hundred and seven dollars 
and ninety-seven cents. 

At the foot of the bond of submission, signed by Reed, the apel- 
lee, there is an agreement also signed by him, but not by appellant, 
to the effect, that the award be made a judgment of the Circuit Court 
of Hamilton County. 

Subsequently, the parties agreed to open the award, and to submit 
to the arbitrators all matters which they had failed to adjudicate, and 
all such as they had adjudicated, but had not set forth in their award. 
No other award was ever made by the arbitrators. 

At the spring term, 1848, of the Circuit Court held in and for the 
County of Hamilton, the appellant, by his attorneys, moved that the 
bond of submission and award be made a rule of court, as stipulated 
and provided for in said bond, and that judgment be entered thereon 
and execution issue according to law. This motion being heard at 
the fall term of said court, the Hon. Tuomas Batrzett presiding, 
was overruled. 

* From this decision, the appellant prayed an appeal, which was 
granted. 


Randall, for Appellant : 


The record in this case sets forth the rule which was applied for 
and refused, and on the refusal of which, error is predicated. 

The stipulation that the award be made a rule of court, also ap- 
pears of record. 

The award was made and signed, 23d April, 1847, but no where 
does it appear when it was published—by delivery of a copy, or 
other notice. 

On its face and in its terms, it is final and complete, as respects the 
matters in controversy. It declares and decides, in the outset, that 
Reed is indebted to O’Bryan, in a certain sum absolutely due, viz : 
the sum of $407 97-100. 

It then directs and awards certain acts to be done and omitted by 
plaintiff, O’Bryan, which we prove by his own affidavit, and by that 
of Purviance, one of the arbitrators, that he (O’Bryan) fully com- 
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plied with, doing what was prescribed to him, and omitting to do 
what was forbidden him in the award. 

It is fully in proof, also, that defendant, Reed, accepted at his 
hands performance of the acts enjoined upon O’Bryan, such as the 
return of the draft or order on Blood; that Reed also received the 
benefit of the withdrawal or dismissal of the suits then pending 
against him; that he held on to the joint chattels reserved to him 
by the award, and the debts or claims due to the partners mutually 
for lumber. 

There is no evidence that defendant, Reed, has done one act, either 
to comply with the terms of the award, or to set it aside by course of 
law, further than by opposing the granting of this rule. 

No motion or ruling was made or attempted in court to carry out 
the provisions of the bond of submission, or to enforce or set aside 
the award, until the rule entered by O’Bryan in February, 1848. 

The cause of this delay, as appears by the proofs, was the effort 
made by the parties (which failed through Reed’s opposition) to settle 
their dispute amicably, on the principles of the award, and without 
invoking the aid of the court; but we deny that O’Bryan ever con- 
sented or designed to give up or release the award made. 

The proposal (for it in effect was no more) to open the award, to 
make it “ more in form”—not being legally executed by Reed, but 
the act of his attorney in signing his name to it being disavowed, 
and found fault with—was no more than a mere inchoate, unexecuted 
projet—not binding on either, and left the original award unimpaired 
and in full force. 

Moreover, it will be seen that such projected new submission did 
not profess to do more than to make the original award more formal, 
and to extend to O’Bryan a longer time to return the order on Blood, 
or to indemnify Reed for its non-return—a matter rendered altogeth- 
er useless and superfluous by O’Bryan’s actual return of said order, 
as proved by Purviance. That proposed submission also provided, 
“that the award be entered on the docket of the court.” 

No new valid submission, then, having been made—no new 
award allowed to be made by defendant—the old award, the only one 
in the cause, stood good, until set aside, on motion and proofs of its il- 
legality or insufficiency, by one or other of the parties. 

In the court below it was objected, that the application for the rule 
was too late—thatit should have been made at a prior term of court, 
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the term next after the date of the award, viz: at the fall term, 
1847. 

To this objection we have a two-fold answer. One, a denial of the 
fact on which it is founded ; and next, as to the law applicable to the 
fact assumed. 

Ist. We answer, the objection assumes (from the absence of proof ) 
that the award was made when it bears date. This by no means 
follows: for in legal contemplation, until the parties are duly notified 
by delivery of a copy, if the submission so provide, or by publication, 
it is no award. 2nd Archbold’s Prac., 1251, (note.) Watson Arb. 
& Aw., p. 131, last. Edn. p. 81, old edition. 2d Archbold’s Prac., 
1230. 

Here, too, it appears in the proofs, that the award was retained or 
held back, by mutual consent and for further negotiations, which, 
however, ultimately led to nothing. 

But, before proceeding to the other branch of the inquiry, viz : 
the law applicable to the fact, it may be convenient to dispose of 
another objection, which was, “that the submission should have 
been made a rule of court, prior to the award being made.” This 
we respectfully deny to be the law in England, or in Florida. In 
England, under the statute 9 and 10th William III., sec. 15, (which 
corresponds substantially with our act of the Legislature on the same 
subject,) the submission and award may both be made a rule of court 
at the same time. Watson Arb. & Aw., p. 14, top. 27 & 8 margin, 
and cases cited. For the statute 9 & 10 Wm. III, sec. 15, see p. 
13 & 14, Watson’s old edition—p. 46, new edition. 

The language of Watson is, “ that where there is consent of par- 
ties to this effect, the statute has been construed largely,” &c.; and 
“thus a consent in the arbitration bond to make the award a rule of 
court instead of the submission, will, it seems, warrant the interpo- 
sition of the court under the act.” 

Let the court now compare the terms of the act of Florida, (p. 
399 of Thompson’s Digest,) with the statutes of 9 & 10 Wm. IIiId., 
and it will be seen that they alike say, “’That the submission shall 
be made a rule of court,” &c. Yet such terms justify the parties, 
when they consent, to make the award, as well as the submission, a 
rule of court ; and for the very obvious reason, that the award in such 
a case becomes part of the submission, if not the very submission 
itself. 

8 
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And now recurring to the first objection, that our rule was not en- 
tered in time, and waiving the answer, that “ non constat,” when in 
legal contemplation the award was made, we answer as to the law. 

2d. By denying that there is any thing in our statute, which im- 
poses the duty upon the party claiming the benefit of the award, and 
seeking its enforcement, to have it entered a rule of court, at the term 
next ensuing the making thereof. 

On the contrary, we hold, that the only provision of the statute, 
viz: the 4th section, limiting the time of filing a rule, contemplates 
and embraces the proceeding on the part of him who seeks éo set 
it aside, and not of him who claims its benefit, and seeks to sustain 
it. ‘See 4th sect., act Nov. 17, 1828, Thomp. D., 400. Duv. 236. 
Here it is manifest, that the time prescribed is by way of limitation, 
but it applies alone to the party who moves to set it aside. 

If it be objected, “that the party last referred to could not make 
such motion before the submission and award were filed,” we an- 
swer—That it is perfectly competent for either party to make such 
preliminary motion to enter the rule, with a view to the final action of 
the court, either to set it aside, or to establish it as the judgment of 
the court. The submission and award belong equally to both parties, 
and their rights are reciprocal. 

It is laid down in Watson, (new ed., p. 265,) that the entering the 
submission a rule of court, is an essential preliminary to any motion 
touching the award. And in 2d Arch. Pr., p. 1253, it is laid down 
ag the first practical proceeding to set aside an award. 

Thus, then, Reed, who now objects to this award and seeks to set 
it aside, or rather to treat it as a nullity, should himself have made 
the preliminary motion or rule, to enter the submission, &c. to secure 
redress, if the award were liable to be impeached. 

An award made under a submission by deed, stipulating that the 
same be made a rule, and become the judgment of a court of record, 
(as is the case before the court,) is a grave and solemn act and creates 
liabilities on both sides, which may not be lightly avoided, or es- 
caped by inaction and neglect. 

The statute of 9 & 10 Wm. III., and the Florida statute on the 
same subject, and in effect and substance the same, (the last being 
no doubt substantially copied from the first,) both limit the time to 
make motions to set aside awards; and by reference to Watson, 
(new ed., p. 269, old ed., p. 156,) and to 2d Arch. Pr., p. 1251, (Lon- 
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don ed.,) it will be seen that the utmost rigor is insisted on as to 
time, and scarcely an excuse allowed for delay, when the object is to 
defeat these salutary domestic judgments. 

And now, as to the construction of the Florida act, where in the 
absence of decisions under that act, we must resort to analogous 
reasoning. By the 4th sec. of the Florida statute, (p. 401 of Thomp. 
Dig.,) the motion to set aside the award must be made at the term 
ensuing—that is, (it is conceived,) at the term next after the rule is 
entered, or at the same term, if ten days’ notice of such motion can 
be given. But let it be borne in mind, that, under the doctrine and 
directions cited above, from Watson and Archbold, the defendant 
himself might have entered the rule of court, at his own pleasure 
and convenience, whereon to ground a motion to set aside the award. 
But relying as he did upon our taking the initiative, and moving the 
tule, that section would have given him the whole of the spring 
term to make such motion. 

Next comes the 6th sec., (Thomp. D., 401,) which provides that 
“if no motion be made to set aside any award, &c., it may be en- 
tered of record at the ensuing tera of said court.”  Ensuing term 
of said court ?”—ensuing what ? 

Why, evidently, ensuing that term wherein the other party had 
time to the end thereof (the court not holding ten days) “ to move to 
set it aside.” This is certainly the most reasonable principle of 
construction, and one which assimilates this proceeding to all ‘others, 
where time is given to a party to object, on “rules nisi,” or other 
proceedings. 

No such rule can be made absolute—no interlocutory or other or- 
der or judgment be confirmed, until such time shall have elapsed.— 
The motion to confirm or make absolute is always postponed, until 
the time allowed to vacate or set aside shall have expired. 

The language of the section is, “If no motion be made to set 
aside any award made as aforesaid, it may be entered of record at 
the ensuing term of said court, during the term thereof.” 

According to every rule of grammatical construction, the term “en- 
suing” must of necessity refer to the next and only antecedent, viz : 
“The motion to set aside the award,” which, by the 4th section, 
must be made at the first “term ensuing the filing of the same.” 

Reason and grammatical construction, and uniform decisions un- 
der a similar law, concur in this interpretation. 
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Suppose the counsel of Reed had moved at the spring term, 1848, 
after entering on the order book the rule moved by plaintiff, (and 
nothing we have seen prevented him from anticipating the action of 
plaintiff,) and had moved then “ to set aside the award.” 

“ Ex debito justicie,” or “ ex gratia” —as a matter of legal right, 
or by indulgence of the court, (the term consisting of less than ten 
days,) that whole term would have been allowed him wherein to make 
such motion. 

So, if plaintiff had, at the fall term, 1847, (the first term ensuing 
the making of the award, taking its date, and not its publication, as 
the test of when made,) then entered his motion to make the award 
a rule of court, he could not have had his rule made absolute, for the 
same reason, until the spring term, 1848, when he did apply for it. 

But that motion being made first at the spring term, 1848, of ne- 
cessity the rule or order to set up and establish must have been post- 
poned until the next, or ensuing term, viz: the fall term, 1848. 

The court will see that defendant has altogether failed at any time 
to move in the matter. He has availed himself of all the privileges 
and advantages of the award, (as our proofs exhibit,) he has thereby 
(we contend) waived all legal right of making said motion, or of im- 
peaching the award, on any grounds, but of legal defects apparent 
on the face of the proceedings. 

And now, on general principles, we would ask, what reason can 
apply for coercing a party seeking to sustain an award to this ex- 
treme diligence, in limiting him to a short day, wherein to enter 
his rule ? 

It is not usually the policy of the law nor needful, to oblige the 
creditor or claimant to use summary or stringent methods to obtain 
the benefit of his claim. His own interest and selfish feelings, in 
such case, usually require restraint, rather than stimulants to activity. 

Our proofs further show and assign a satisfactory reason for the 
short delay ; and not a suggestion has been made that defendant was 
injured thereby. Delay is what the debtor seeks as beneficial, what 
the creditor avoids as injurious. 

The policy of England and of this country both concur in sus- 
taining awards, the judgments of those cheap “domestic forums.” — 
No stronger evidence of this is required, than the laws passed to en- 
courage them, and the liberal and enlarged principles of construction 
applied to them universally. 
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The award and submission here are both in writing and under 
seal, and their evidence of a certain, durable character. Had they 
been by “ parol,” there might be reason for urgency in setting them 
up. 

And yet awards may be made by “ parol,” if the terms of the sub- 
mission do not forbid it; and it seems the courtscan enforce the exe- 
cution of parol awards by attachment. Watson on Arb. & Aw., p. 
307, $1-131. 

So also the submission may be by “parol.” Same, p. 6. But it 
is conceded that neither in England, nor under our law, could such 
be made a rule of court. 

But, again, we ask the court to regard the terms of this 6th section? 
They are—“ it (i. e. the award) may be entered of “ record at the en- 
suing term of said court.” 

The term, “ may be,” is directory and permissive, not imperative or 
restrictive. 'The permission is for the advantage of the party seek- 
ing it. The statute states the nearest, but not the latest time for its 
exercise. 

The legislature could not contemplate, that a party seeking to re- 
cover his debt would himself cause needless delay, nor would they 
be likely to deem any limitation of time in such case necessary. - 

Lastly, it appears that this time or delay was agreed to in this 
case as a mutual favor; and, further, that while the defendant has 
received all the benefit of the provisions of the award in his favor, 
plaintiff, by this very arbitrament and award, has parted with every 
thing, and received nothing. 


W. P. Duval, for Appellee : 


I. In this case no bill of exceptions is filed. Such facts only can 
become a part of the record and be brought before this Court as are 
contained in a bill of exceptions. The exceptions must be taken and 
signed at the trial of a cause, unless further time for making them up 
be given by the Judge. 2 Tidd’s Prac., 910,911. 9 Wheat., 651. 
5 Cond. U.S. R. 4 Peters, 102. 5 Id. 248. 4 How. 4, 298. 

Therefore, the affidavits of B. G. O’Bryan and H. E. Purviance, 
the notice to Reed by O’Bryan, on page 2nd of the record, and the 
statement of facts by the clerk, on page 14, except that the motion 
was argued and disposed of, cannot be noticed by this Court. Be- 
sides, such testimony is illegal in a proceeding in arbitration. ‘The 
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Court can have before it only the submission bond or agreement, the 
award and the entries by the clerk of the proceedings on the record ; 
except where motion is made to set aside an award, when the statute 
(Duval, 236, sec. 5,) allows affidavits to be received. 

II. The Appellant is not entitled to his motion that the award be 
made a rule of court, because, 

1. There is no “award” on which the court canact. There is a 
writing, purporting to be a bond, by Reed, to submit to an arbitration, 
13th April, 1847. An award was made, in pursuance thereof, signed 
23d April. An agreement was then entered into between the parties, 
(endorsed on the award,) that the award should be opened, omissions 
inserted, various other material alterations made and, in fact, a dif- 
ferent and new award made by the arbitrators. No such new award 
appears on the record. By the Appellant’s own agreement, then, 
there is no award that can be made a rule of court. 

But the Appellant alleges that this agreement is void, because it is 
proved that Reed disavowed the authority of his attorney to sign the 
agreement. ‘The evidence of this disavowal, he says, is in the affi- 
davits. It has been already shown that the affidavits had no place 
in the record. Moreover, they show only that the affiant understood 
from Peden that Reed denied his authority. But Peden, as attorney 
at law, could submit the case to arbitration. 7 Cranch, 436. 4 
Cond., 560. Buckland v. Conway, 16 Mass., 396. Talbor v. Mc- 
Gee, 4 Munroe Ky. R., 377. Evans v. Thompson. 5 East., 189.— 
3 East., 466. 

2. Ifthe agreement between O’Bryan and Reed be void and we 
take only the bond of Reed and the award in pursuance of it, there 
can be no rule entered. 

There must be mutuality in a submission to arbitration—a mutual 
bond or agreement. 2 Arch. Prac., 323. The statute, (Duval, 236, 
sec. 2,) requires that the agreement be signed by the parties. They 
must both consent. There is no evidence of such mutuality of con- 
sent on the record. But one bond is filed, and that signed by Reed 
alone. If the consent of one only is sufficient, what would be the 
consequences? ‘The one making it is liable on his bond in case he 
do not perform the award, and is liable if he choose to revoke his 
submission before award made and rule of court entered. 2 Arch. 
Prac. 324. But there is no bond or agreement to hold the one not 
consenting to the performance of the award. Should the award be 
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that he should pay money, judgment could not be entered against 
him. He has entered into no agreement that execution might issue 
against him. It can be issued only where he has made the consent 
in writing, and the rule is entered in pursuance of it. If the award 
be that the party signing the consent do something else than the 
payment of money, and he do not perform, he is considered in con- 
tempt of court and will be put in jail. Duval, 236. But he not 
signing is clear of any such consequences. The court has no hold 
on him. The record shows that he has not submitted to its authori- 
ty. Such a one-sided proceeding would be contrary to the statute 
and to every principle of law. ; 

3. This award can never be entered of record. The statute, Du- 
val, 236, directs that it be entered at the ensuing term of Court. It 
is attempted to be enforced the second term after it was made.— 
Where a party pursues a mode allowed by the statute he must com- 
ply precisely with the course it points out. 

4, An award should be so plainly expressed that there would be 
no uncertainty as to the manner in which it is to be executed. Schuy- 
ler v. Van Derbeer, 2 Caines, 235. See also 9 Johns., 43. 

A part of the award is that “the order given O’Bryan by Reed, on 
Blood, (amount, one hundred and sixty-seven dollars and eighteen 
cents,) be returned to Reed within thirty days, or charged to O’Bryan 
and deducted from the above award.” It is not certain, though pro- 
bable, that the intention of the arbitrators was that $167 18 be de- 
ducted from $407 97. Other things respecting money are awarded 
after the $407 97, before this order on Blood is reached. There is 
a more material uncertainty. Shall O’Bryan return the order, or 
shall he have the option of having it charged to him by Reed. See 
Barnes, 166. Or is it to be returned to Reed within thirty days, and 
if not, then to be deducted from the award. This is a matter of 
speculation. 

5. The award should have been final, which it is not. In Pedley 
v. Goddard, 7 Term R., 73, the defendant was to pay plaintiff a sum 
of money within twenty-one days, (which was after the time limited 
for making the award,) unless defendant should exonorate plaintiff, by 
affidavit, from certain payments and receipts. ‘The award was held. 
not to be final, and void. In this case the award on the order to 
Blood is also in the alternative and allowed to be performed within 
thirty days, which was after the time limited for making the award. 
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There is nothing certain or final as to “the order on Stewart.”— 
Who is to have the 6rder? Shall Reed? Probably. Has O’Bryan 
got it in his possession, and is he to deliver it to Reed? Suppose he 
has it; there is no award that he deliver it to Reed. 

The award is, in respect to other matters, uncertain, defective and 
not final, and therefore void. 

The agreement endorsed on the award shows that it was otherwise 
defective and incomplete. The admission of O’Bryan, to this effect, 
is equal to an affidavit to set aside the award, or an admission of 
mistake by the arbitrators. 

6. Where there is no cause in court, the award, as to costs, de- 
pends entirely upon the terms of submission. If the submission gives 
the arbitrator no authority as to costs, he cannot award them.— 
Arch. Practice, 228. In this case no such authority was given. 

Randall, in reply : 

In answer to the first point taken by Counsel for appellee, it will 
be sufficieut to say that there was no occasion whatever for a bill of 
exceptions. The ruling of the court appealed from was on a motion 
in writing, founded on specialties and sustained by affidavits, with a 
view to a statutory remedy. ‘Thomp. D., 399. 

By reference to English works touching the enforcing of the per- 
formance of awards, (2 Arch. Prac., 1255,) it will be seen that affi- 
davits are required from parties seeking the enforcement. And this 
answers the assertion on the other side that affidavits are only ad- 
missible on the part of him seeking to set aside the award. 

The terms of the 5th section of the Florida statute, (Thomp. Dig., 
400,) repudiate this notion. 

To the second point taken by Counsel for appellee, the argument 
already made is deemed a sufficient reply. So, also, with regard to 
the third and fourth objections. 

As to the fifth, the Court need only turn to the case referred to un- 
der this head, in 7 Term R., to see that there is not the least simi- 
larity in the cases. Every thing that was directed to be done by 
O’Bryan has been done. If the directions of the award have, in all 
respects, been complied with by him, and Reed has had the benefit 
of the compliance, it is final. 


Opinion by Chief Justice Dovexas : 
This case comes up by appeal from a decision of the Circuit Court 
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for Hamilton county, made at the last Fall term, overruling a motion 
‘which had been entered upon the order book of said Court ; and a 
bond of submission and award, filed 17th day of February, 1848.— 
This motion was at the spring term of that year continued until the 
said fall term, and is in the following words, to wit: “ Ex parte.— 
Basil G. O’Bryan, in a matter of arbitration between said Basil and 
William M. Reed, Middle Circuit of Florida, Hamilton Circuit Court. 
Motion that the said bond of submission and award be made a rule 
of court, as stipulated and provided for in said bond of submission, 
and that judgment be entered thereon and execution issue according 
to law.” 

The first section of our statute, entitled an act concerning arbitra- 
tion and awards, (Duval’s Comp., 255, Thompson’s Dig., page 399, ) 
provides for submitting matters of difference, &c. to arbitration, and 
declares that the parties to such submission “ may stipulate and agree 
either in the bond, &c. of submission, or by a separate agreement, 
that the said submission and arbitration shall be made a rule of any 
court in this State ;” and the 2d section enacts, “That when any sub- 
mission is intended to be made a rule of court as aforesaid, an-agree- 
ment to that effect in writing, signed by the parties, shall be filed in 
the office of the clerk of the court of which said submission is to be 
made a rule, and the clerk shall enter said rule.” 

The motion was made by the appellant, and it appears by the re- 
cord of the proceedings in the cause, including certain affidavits filed 
by the appellant in the court below, (but which the appellee by his 
counsel insists are not a part of the record, because they were not 
brought into it by a bill of exceptions,) that, on the 13th day of April, 
1847, the parties to this proceeding, under bonds mutually executed 
by them, agreed to submit all matters in controversy between them 
to arbitration—that arbitrators were mutually chosen by them, to 
whom those matters were submitted, and that said arbitrators, on the 
23d day of April, 1847, made an award. 

At the foot of the submission bond of the appellee, the only one in 
the record, is the following, viz: “ And it is further agreed that said 
award be made a judgment of the Circuit Court of Hamilton County, 
and said State’”—which agreement is signed by (Wm. M. Reed) the 
appellee. 

Whether such an agreement was appended to the bond by O’Bryan 


or not, the record does not show; and there is no authority to enter 
9 
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such a rule, unless the agreement to that effect in writing, signed by 
the parties, be filed ; at least such is the express provision of the stat- 
ute, from which we should not be inclined to depart, without some 
good cause shown, (if at all.) Here no cause is shown—it does not 
appear that there is any such agreement signed by the parties ; or if, 
upon the equity of the statute, separate agreements signed by the 
parties were sufficient, and we were at liberty to presume that 
O’Bryan had signed one at the foot of his bond ; it is not shown that 
any effort was made to have it filed in court. If, therefore, such an 
agreement was signed by O’Bryan, it cannot affect the case ; but 
besides this, although the motion to make the submission and award 
a rule and judgment of the court, is alleged to have been made pur- 
suant to that agreement, and substantially in accordance with it, yet 
we find by reference to the record, that, after the award was made 
and published, an agreement was entered into by and between the 
parties, that it should be opened and the matters referred to the same 
arbitrators, to make a new award; and that it was thus referred 
back, and one of the arbitrators, (Mr. Purviance,) whose affidavit 
was taken and filed by the appellant in the court below, in support of 
said motion, states that he did, at the instance of the said O’Bryan 
and Peden, acting as attorney for Reed, make out the draft of another 
award, but the said draft was never executed or signed by the arbi- 
trators. 

It has been objected on behalf of the appellant, that there is no 
evidence to show that said Peden had any authority from the appel- 
lee to make the said agreement to open the said award, and that the 
appellee disaffirmed the agreement, and denied his authority to make 
it; but in looking into the affidavit of Mr. Purviance, before men- 
tioned, which contains all that is said in the record of any such dis- 
affirmance and denial of authority, we find that he states as follows, 
viz: After stating that the arbitrators under the bond of submission 
mutually executed between them, said O’Bryan and Reed, dated the 
13th April, 1847, made an award, which was designed to be a final 
award at the time, goes on to say, “That subsequently the parties met 
at the house of the affiant, for the purpose of further negotiating 
touching said award, with a view to explain away obscurities in it, 
(if any such existed,) and to extend the time for O’Bryan to return 
the order on Blood, or make indemnity for the same.” “ That, at 
such meeting, Reed was represented by James A. Peden, Esq., his 
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attorney, who made and signed an agreement touching the award, 
which affiant afterwards understood from Peden that Reed disaffirmed, 
and denied his (Peden’s) authority in the premises.” Now the lat- 
ter clause, “ which affiant afterwards understood from Peden,” &c., is 
all that the record discloses of the disaffirmance and denial of Pe- 
den’s authority by Reed ; and that, it will be observed, is hearsay tes- 
timony only, and is opposed by the statement of Purviance himself 
who says Reed was represented by James A. Peden, Esq., his attor- 
ney, and by the action of Reed in relation to this matter, who, 
when this motion came on to be argued in the court below, objected 
to any judgment on the award, and assigned amongst other reasons 
this: “ because by the terms of the agreement attached to the award 
the same was opened, and another was to be made, thereby sustain- 
ing this statement of Mr. Purviance, and recognizing and affirming 
the acts of James A. Peden, Esq., as his attorney in the premises ; 
and now, in this Court, he again recognizes and re-affirms it, by ob- 
jecting to a reversal of the judgment rendered by the court below in 
this case, upon the same grounds. It is a familiar principle, that 
“the acts of one having no authority will be made valid by the rati- 
fication of the person for whom he assumed to act.” Lent v. Padle- 
ford, 10 Mass. Reps., 230, 236. Odiorne v. Maxey, 13 Mass. Reps., 
178, 182. Wood v. Carpenter, 4 Wendell’s Reps., 219. Baker v. 
Byrne, 2 Smedes & Marsh, 193. A principal may recognize an au- 
thority, “ex post facto,” and make the act his own. Haggles v. 
Washington County, 3 Miss. Reps., 496. 3d U. States Dig., 244. 
2 Kent’s Comm., page 478. 

By this agreement, the award was opened, and, therefore, there is 
now no award to be enforced, and this of itself is a fatal objection to 
so much of the motion as asks to have “the award made a rule of 
court, and that judgment be entered thereon and execution issue,” and 
saves us the necessity of enquiring whether this would have been the 
proper mode of enforcing such an award, and of looking into the 
other objections against it which have been presented for our consid- 


eration. 
There is one matter, however, in relation to this award, which we 


deem it proper for us to notice, which is, that, by the agreement to 
open it, the parties agreed “that the arbitrators insert all matters 
which they have omitied, in the purview contained, and which they 
have adjudicated, but omitted to set forth.” This agreement, it is to 
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be observed, is signed by the appellant, and if it were not valid as an 
agreementto open the award, for lack of authority in Peden to make 
it, still it would seem to be a sufficient acknowledgement by the ap- 
pellant that matters had been submitted to the arbitrators, which 
were not adjudicated by them, and that others were adjudicated, 
which they omitted to state in their award, and with such omissions 
before us acknowledged by one of the parties, we should hesitate 
much before we should make an order to enforce the award against 
the other: for that an award does not embrace all matters submitted 
to the arbitrator, is one ef the very reasons assigned in the books for 
setting it aside. Watson on Arbitration and Award, 159, 8 Law Lib. 

Whether the affidavits referred to are properly a part of the record 
or not, is of no importance to this case, as our decision would have 
been the same, had they not been init. We looked into them to as- 
certain if they really contained any legal and ‘substantial proof of the 
alleged disaffirmance and denial of Peden’s authority by Wm. Reed, 
the appellee. Had they done so, we might have felt ourselves con- 
strained to examine that question. Finding, however, that they con- 
tain no such proof, and that the hearsay evidence on the subject is 
more than neutralized by the positive statement of the same wit- 
ness, and what is of more importance, the authority of Mr. Peden hav- 
ing been fully recognised and affirmed by the appellee, and no agree- 
ment, such as the statute prescribes, to make the submission a rule 
of court, having been filed, we can perceive no error in the judg- 
ment of the court below. 

If such an agreement had been filed, or if it had been clearly 
shown that an agreement to make the submission or award a rule of 
Hamilton Circuit Court had been appended to the bond of Mr. 
O’Bryan, the appellant, and that he was unable to file it from the 
fault of the appellee, or his refusal to permit him to do so, or at least 
without any fault on his own part, we are not prepared to say but 
that the motion ought (under such circumstances) to have been so 
far sustained, as to have permitted the rule to be entered, to stand 
until a new award should be made. There seems to have been no 
time limited in the agreement to open the award, within which the 
new one was to be made; as no such agreement was filed, and no 
such proof was shown, it is unnecessary for us now to decide that 
question. For the reasons stated, the judgment is affirmed. 

Per curiam. 
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Ricnarp H. Braprorp, ADMINISTRATOR, ET AL., APPELLANTS, US. 
Wittram Marvin & Noau M. Martin, APPELLEES. 


The rigkt of the vendor to an equitable lien upon the lands sold is a right that 
exists, but may be waived, if the vendor takes a collateral security, bind- 
ing others as well as the vendee. 


The taking of separate or independent security, if it is not per se a waiver of 
the vendor’s lien, is at least prima facie evidence of such waiver ; and the 
onus is upon the vendor, to show that it ought not to have that effect. 


Where the vendor simply takes the note or bond of the vendee, and makes a 
conveyance, he retains a specific lien upon the land, subject, however, to be 
defeated by the intervention of creditors or purchasers without notice. 


Where the vendor has parted with the title, the surety has no right to claim to 
be substituted to the rights of the creditor, unless he has paid the money— 
and even then, he has no greater rights than the creditor himself had. 


The surety may compel a sale of the lands to save himself harm!ess, where 
the title has been retained by the vendor. 


Marvin and Martin, in the year 1844, filed their bill of complaint 
in the late Superior Court of St. John’s County, against Mary 
Eliza Read, Teresa Bellamy Read and Richard H. Bradford, ad- 
ministrator of the estate of Leigh Read, setting forth and showing 
that, on the 12th day of March, eighteen hundred and thirty-nine, 
the said Marvin was seized and possessed of three thousand five hun- 
dred acres of land, being a part and portion of an undivided tract of 
four thousand acres, ceded by the Spanish Government to one Don 
Francisco Roman Sanchez, and described in said cession as being 
situate ten miles to the westward of the Alachua road, leading to 
St. Mary’s, and bounded on the north by the Santa Fee river, and on 
the other sides by vacant lands, and since surveyed under the author- 
ity of the United States, and lies in township six and seven south, 
range eighteen, and is known upon the plat of said survey as the 
claim of Francis R. Sanchez, and which said premises are situate 
in the county of Alachua, in the Eastern District of Florida afore- 
said; and was also at the same time aforesaid seized and possessed of 
an undivided estate and interest of fifteen hundred acres, being part 
and parcel of another tract of land, containing two thousand acres, 
ceded by the Spanish Government to one Don Jose Simeon San- 
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chez, and described in said cession as being situate on the Santa 
Fee river, and bounded on the west by lands of Don Francisco Ro- 
man Sanchez, and other sides by said river, and which has since 
been surveyed under the authority of the United States, and lies in 
township six and séven south, range eighteen, in the county of 
Alachua, and is known upon the plat of said survey as the claim of 
Jose S. Sanchez and others. And that the said Marvin being so 
seized and possessed as aforesaid, did, on the day aforesaid, bargain, 
sell and convey to one Leigh Read, of the county of Leon, all of his 
estate and interest in the said two tracts of land, for the considera- 
tion of five thousand dollars, to be paid at five years, with annual in- 
terest, and did receive at the time of said sale and conveyance the 
promissory note of said Read, and of Noah M. Martin as his surety, 
for the said sum of five thousand dollars, payable five years after 
date, with interest annually. 

That one year’s interest on said note or purchase money was paid 
by the said Read at the time it became due, and that no part or por- 
tion of the principal of the said note or purchase money, or of the 
interest thereon, except as above stated, was ever paid by the said 
Read in his lifetime, or by his representative since his death, or by 
any other person, and that the same is still due and owing. 

That Noah M. Martin was induced to become the surety of the 
said Read, for the payment of the said purchase money, in the full 
reliance and expectation that the premises purchased by him would 
always be worth the price agreed to be given, and that the proceeds 
of a sale of them would always in equity and good conscience be 
held and considered hy the said Read, and by the law of the land, 
as a sacred fund, for the payment of the said purchase money, in 
preference to any other debt or claim against the said Read. 

Since the sale and conveyance aforesaid to the said Read, and the 
giving of the said note, to wit: Sometime about the year eighteen 
hundred and forty, the said Read died seized of the said premises and 
intestate, leaving heirs surviving, his widow Mary Eliza Read, and 
an infant daughter named Teresa Bellamy Read, his only heir at 
law, both of Leon County, in the Territory aforesaid ; and that one 
Richard H. Bradford, upon the death of said Read, was duly ap- 
pointed the administrator, and is now the administrator of the estate 
of the said Read. 

That the said purchase money has sometime since become due, 
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and he has frequently applied to said administrator in a friendly man- 
ner, and requested him to pay and discharge the principal and in- 
terest thereof, but that the said administrator refuses so to do, and has 
informed your complainant that the estate of the‘said Read is insol- 
vent, and that he has not assets in his hands to pay the said purchase 
money. 

That in equity and in good conscience the said lands ought to be 
held and considered in the hands of the said administrator, and in 
the hands of the said Teresa Bellamy Read, as a fund for the pay- 
ment of the said purchase money, in preference to any other claims 
against the estate of the said Read; and praying that the premises 
aforesaid may be decreed to be sold, and out of the moneys arising 
from the sale thereof, he, the said Marvin, may be paid the amount 
which may then be due him, as and for the purchase money afore- 
said. 

In 1846, this cause having been transferred to the Circuit Court 
of St. John’s County, Richard H. Bradford filed his answer, insisting 
that there was no equity shown in the bill ; admitting the sale and 
conveyance, and the execution of the promissory note, signed by Read 
and Martin, and averring that the estate of Read was hopelessly in- 
solvent. That judgments for large amounts had been recovered 
against him as administrator, and that said judgments had priority 
over the claim of Marvin, the complainant; that he had no assets 
except the lands mentioned in complainant’s bill, and some other 
property of small value ; that the widow claimed dower in the lands, 
and that her claim was to be preferred to others. A separate answer 
was also filed by the widow ; and the infant heir answered the bill by 
her guardian appointed for the purpose. 

In June, 1847, a final decree was made in the cause, by the Hon, 
Tuomas Dovetas, Judge, as follows : 

“ This cause coming on to be heard this day, and the said parties 
complainant being represented before this Court, by Messrs. For- 
ward and Fairbanks, their Solicitors, and the said defendants being 
represented by S. L. Burritt, Esq., their Solicitor, and the bill, an- 
swer and evidence in this cause having been read, and argument 
thereof had, as well on the part of the said complainants as on the 
part of the said defendants, and the cause having been submitted to 
this Court for its decree and determination, and this Court having 
maturely considered the same, doth order, adjudge and decree, that 
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the lands described in and set forth in the bill of complaint, and 
whereof conveyance was made to said Leigh Read, deceased, by 
said William Marvin, on the 12th day of March, eighteen hundred 
and thirty-nine, are and hereby declared to be subject to the lien of 
the said complainants for the purchase money thereof; and that the 
said lands are and shall be deemed to be held by the defendants, sub- 
ject to such lien, and as a trust fund, out of which the note given by 
the said Leigh Read, deceased, and Noah M. Martin, for the pur- 
chase money, shall be first paid, in preference to any other debts or 
claims against the estate of the said Leigh Read, deceased. 

“ And it is, therefore, further ordered, adjudged and decreed, that, 
unless the said Richard H. Bradford, administrator of Leigh Read, 
as aforesaid, shall or do within sixty days from this date, pay or 
cause to be paid unto the said complainant, or his solicitor or solici- 
tors, the amount due upon said purchase money which hath been 
reported, upon reference of the same to the clerk of this Court, as 
special master, to be the sum of five thousand, nine hundred and 
eighty-five dollars and eighty-three cents, with interest from the date 
hereof until paid; that the said premises mentioned and described 
in the bill of complaint shall be sold by or under the direction of the 
sheriff of the county of Alachua, by virtue of this decree, in the 
same manner and under the same notice and advertisement, as re- 
quired by law in case of sales of real estate upon judgments and 
executions at law, and that the said sheriff execute a deed of said 
premises, and put the purchaser or purchasers in possession thereof; 
and the proceeds of such sale shall be applied first to the payment of 
the taxed costs and expenses of this suit, and then to the satisfaction 
of the purchase money and interest aforesaid ; and the balance, if 
any, shall be paid to the said R. H. Bradford, as administrator of 
Leigh Read, deceased.” 

From which decree, defendants appealed to this Court. 


Branch and Burriti for Appellants : 


The doctrine that the vendor has a lien upon the land sold for the 
purchase money is derived from the civil law. Although it seems to 
settled and acquiesced in, in England and many of the States of this 
Union, its introduction was resisted in America until a comparatively 
recent period. Its policy may be well doubted, and in some States, 
as in Massachusetts, Connecticut, Pennsylvania and North Carolina, 
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the doctrine has either been rejected altogether, or exploded after 
trial. 

The decision of this Court will determine whether it is to be 
adopted in this State and form a part of its laws. It is a new ques- 
tion.in this State ; and this Court, being in no way hampered by 
former decisions, is at liberty to decide as its wisdom shall deem best 
for the welfare of the State. It being no part of the common law, 
there is no obligation to adopt it, unless its own merits are such as 
to recommend it. 

The spirit of our laws is decidedly against all secret trusts, liens 
and incumbrances. Hence our registration laws, which require al! 
conveyances, incumbrances, trusts and liens on land to be recorded, 
so that the world may have notice of them. These provisions of the 
law are to enable purchasers and others to act understandingly, and 
prevent a person in possession of land from obtaining credit on what 
does not really belong to him. The doctrine that the vendor has an 
implied lien on the land is in direct opposition to these wise and 
wholesome provisions. It allows a vendor to have a mortgage, (as 
it were,) secret, and the existence of which can only be known to the 
vendor and vendee. It raises a secret or implied trust in favor of the 
vendor, which lies dormant and has no tangibility, until called into 
existence by a court of chancery. Such a doctrine not only, in many 
instances, works great injury, but is calculated to promote and produce 
litigation. The vendee being in possession and having an absolute 
deed, may sell to a third party whose utmost caution could not detect 
the secret lien existing upon it ; and thus he would buy a law suit 
even if he did not lose the land. 

It also enables the vendee to obtain a false credit by hiding from 
the eye of the world the incumbrance on his estate. 

If the vendor wishes to retain a lien on the land sold, our statute 
has pointed out the manner in which it may be done. How far it 
is competent for this Court to evade that statute by allowing it to be 
done in another and a different manner, it is not necessary in this 
case to inquire. 

In the case before the Court it is not necessary to discuss whether 
this doctrine of an implied lien of the vendor should be recognized or 
discarded ; for the facts and circumstances of it are such as to take 
it out of the principle, admitting it to exist. 

Admitting, then, that the vendor has a lien on the land sold for the 

10 
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purchase money, all thé authorities agree that this lien can be waived 
by the acts of the vendor. 

Appellants contend that he has waived it : 

1. By taking the bond or promissory note of the vendee. 

The Court will find that the only questions which have been dis- 
cussed or mooted in the courts of England are, first, whether the lien 
existed at all, and, second, whether the taking of a separate security, 
as the bond or note of the vendee, without security, was not a waiver. 
It will find, also, that whilst it has been decided that the lien existed, 
_ the question whether taking a bond or note without security is a 
waiver is still open and undecided. The following cases, decided in 
England and America, take the ground that the taking of a separate 
security, as the note of the vendee, without security, will be a waiver. 
The case of Winston v. Anson, in Ist Simons & Stuart, cited below, 
is the latest in England, and of the highest auhority. Winston v. 
Anson, 1 Simons & Stuart R., 434. Tarwel v. Heelis, Amb. R., 
734. Nairne v. Prowse, 6 Vesey R., 752. Wragg v. Comptroller 
General, 2 Dess. S. C. R., 509. Womble v. Battle, 4 Iredell E. R., 
182. Kauflett r. Bowen, 7 Serg. & Raw. R., 64. Semple v. Burt, 
Ibidem. 6 Conn. R., 464. 17 Conn. R., 583. 

2. Appellants contend: That Marvin, the vendor, by taking the 
negotiable promissory note of Read, with Martin as security thereon, 
and payable at the expiration of five years, waived the lien which he 
might have had on the land. 

All the authorities agree that taking the promissory note of the 
vendee, with a third party as security, is a waiver of the lien. There 
is not an authority to the contrary. 4 Kent’s Comm. 151 and 152. 
Fish v. Howland, 1 Paige R., 20. Gilman v. Brown, 1 Mason C. 
C. R., 191. Brown et al. v. Gilman, 4 Wheat. R., 255. 4 Cond. 
R. 445. Cox v. Fenwick, 3 Bibb R., 183. Cole v. Scott, 2 Wash. 
R., 141. Wilson v. Graham’s Ex., 5 Munf. R., 297. Hardin R., 
48. 1 Blackf. R., 416 and 246. Eskridge v. McClure and Walker, 
2 Yerger, 84. 3 Alabama (N.S.) R., 302. 5 Hammond R., 35. 
2 Story’s Equity, (sec. 1226, &c.) pages 471—6. 

3. Appellants contend: That the Court erred in giving the lien 
of Marvin, if he had any, a preference over the judgment creditors 
of Read. 

It appears from the bill and answer that the estate of Read is in- 
solvent, and ‘the answer expressly sets forth that there was a large 
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number of judgments against the estate of Read. Bayley v. Green- 
leaf, 7 Wheat. R., 46. 5 Cond. R., 229. 

The statute requires all conveyances, mortgages and transfers of 
any interest in real estate to be recorded, to be good against creditors... 
Thompson’s Digest, 180. 

4. The appellants contend: That the Court below erred in not 
allowing the claim of Mary Eliza Read, widow of Leigh Read, te 
dower in said lands. 

The claim to dower vested in the widow, immediately upon the 
execution of the deed to Leigh Read, her husband. It became a 
legal claim, and cannot be postponed to the claim of the vendor, 
which is merely equitable. 

The statute points out the only mode in which her claim to dower 
can be divested. Thompson’s Digest, 179. 


Forward and Marvin, for Appellees : 


The bill states that the complainant (Marvin) in 1839 sold a tract 
of land in Alachua County to Leigh Read for $5,000, payable in 
five years, and took Read’s note, with the other complainant (Mar- 
tin) as surety on the note, for the purchase money. Read afterwards 
died, having paid no part of the purchase money, and the heir and 
administrator refusing to pay for the land, this bill is filed to subject 
the land to the payment of the purchase money. The principal facts 
are admitted in the answers. 

The complainant’s counsel contends— 

Ist. That the vendor of real estate has in equity a lien upon the 
land for the purchase money, as against the vendee and his heir and 
representative. 

This lien is created by law, and is an actual interest or right in 
the land, which cannot be lost or impaired but by agreement. 2 
Story’s Commentaries on Equity, 462-3, 475. 15 Vesey Jur., 329, 
(Sumner’s edition.) 1 Schoales & Lefroy, 132. 6 Vesey Jur., 
759, 760. 1 Johnson’s Chancery, 308. 9 Cowen, 316. 

2d. The taking of Martin as surety upon the note does not by it- 
self extinguish the lien or waive it. The lien, which is a vested 
right, can be extinguished, lost or waived, only by the agreement of 
the vendor, which agreement is not to be implied or presumed, but 
proved as a fact. The inquiry is, as to the fact of an agreement on 
the part of the vendor to waive his lien. If there is no agreement, 
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then there is no waiver. The vendee, relying upon the waiver, must 
prove the agreement to waire. 2 Story’s Equity, 469. 1 Schoale & 
Lefroy, 132. 

The taking of Martin as surety is only evidence, testimony tending 
to prove another fact, the agreement to waive, and is not sufficient 
ALONE and without other circumstances, to establish the fact that 
the vendor agreed to waive the lien. 2 Story’s Equity, 469. 15 
Vesey, 329, great case. 3 Russell, 488, in 3 Cond. Eng. Chancery, 
495. 1 Schoales & Lefroy, 132. 1 Brown’s Chancery, 372, note A. 
to the case of Blackburn v. Gregson, (Perkins’ American edition. )— 
2 Ves. & Bea., 306. 9 Cowen, 316. Cross on Law of Lien, 89, 
90, 91, 92, 93. 

The case of Gilman v. Brown, in 1 Mason, 212, is new and un- 
precedented. It is the opinion of an able judge, but unsupported by 
’ previous authorities, and was uncalled for by the facts of the case. 

3d. The surety (Martin) is entitled to have the land sold. Stump 
v. Rogers, 1 Ohio Reports, 225. Green v. Crocket, 1 Dev., and 
Batt. Eq., 390. Arnold v. Hicks,3 Iredell Eq., 17. 1 Randolph, 
53. 1 Deveraux, 151. 2 Bland’s Chancery, 199, note C. 


Hawkins, Justice, delivered the following opinion : 


The questions arising in this case for the decision of the Court, 
are these: Ist. Cana vendor enforce a specific lien in equity against 
a vendee for the land sold, the vendor giving the vendee an absolute 
deed in fee simple, and in return therefor, taking the promissory note 
of the purchaser, with a third person thereon as security ? 

2d. Can the surety, without having paid the purchase money, be 
entitled to have the lands (so sold) set apart as a specific fund for the 
payment of the note ? 

We have given the subject the consideration due to its importance, 
and more especially as it is the first case that has arisen in our courts 
involving a solution of the above propositions. 

The right of the vendor to an equitable lien upon the property 
sold, seems to have derived its source from the civil law, and consti- 
tuted what was termed a tacit hypothecation, or secret mortgage. It 
has been much discussed in the courts of England and this country, 
and the doctrine exists and is fully sustained in England and in most 
of the States of the Union; but difficulties have arisen out of the 
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question, what shall constitute a waiver of the implied lien? This, 
indeed, is the very question before the Court. 

During the argument, all the British cases pro and con, both be- 
fore the Revolution and since, having a bearing upon the question, 
were cited and commented upon with great ability, and it seems they 
cannot be very easily reconciled with each other, Judge Story, 
however, remarks, in Gilman v. Brown, that “on a careful examina- 
tion of all the authorities, he does not find a sifigle case in which it 
has been held, if the vendor takes a collateral security, binding others 
as well as the vendee—as for instance a bond or note with a surety 
or an endorser, or a collateral security by way of pledge or mort- 
gage—that, under such circumstances, a lien exists on the land it- 
self.” If such be the case, the American authorities are not contra 
but ultra merely those of England. 

Without going into detail as to the British authorities, it will be 
sufficient as to them to quote the neat and precise summary of Chan- 
cellor Kent. He remarks: “It has been a question much discussed as 
to the facts and circumstances, which would amount to the taking of 
security from the vendee, so as to destroy the existence of the lien. 
In several cases it is held, that, taking a bond from the vendee for 
the purchase money, or the unpaid part of it, affected the vendor’s 
equity, as being evidence that it was waived ; but the weight of au- 
thority and the better opinion is, that, taking a bond, note, or cove- 
nant from the vendee for the payment of the money, is not of itself 
an act of waiver of the lien, for such instruments are only the ordi- 
nary evidence of the debt. Taking a note, bill, or bond, with dis- 
tinct security, or taking the distinct security by itself, either in the 
shape of real or personal property, from the vendee, or taking the 
responsibility of a third person, is evidence that the seller did not 
repose upon the lien, but upon independent security ; and it discharges 
the lien. Taking the deposit of stock is also a waiver of the lien, 
and, notwithstanding the decision of the Master of the Rolls, in 
Grant v. Mills, holding that a bill of exchange, drawn by the ven- 
dee, and accepted by him and his partner, did not waive the lien, the 
sounder doctrine and the higher authority is, that, taking the respon- 
sibility of a third person for the purchase money, is taking security, 
and extinguishes the lien.” 4th Kent’s Com., 152, 153. 

The text of Chancellor Kent is fully sustained by the American 
authorities. Indeed, so far as we have been able to extend our re- 
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searches, there appears a uniform current of decisions going to es- 
tablish the doctrine, that the taking of independent or collateral se- 
curity is a waiver of the lien. 

In Virginia, it has been decided directly ; Judge Pendleton obser- 
ving, that “ If he (vendor) hath taken a security, or the vendee hath 
sold to a third person without notice, the lien is lost.” Cole v. Scott, 
2 Wash. Reps., 141. So, too, in the case of Wilson v. Graham’s 
Ex’rs., 5 Mumford, 297, 299. 2 Tucker’s Notes, 454. 

The doctrine of lien and this principle of waiver certainly exists 
in several other States, viz: Tennessee, Ohio, Kentucky, Alabama, 
Georgia, Indiana, Mississippi, New York, and probably others be- 
side. See Eskridge v. McClure & Walker, (Haywood & Whyte 
Justices,) 2 Yerger Rep., 84. Williams v. Roberts, 5 Hammond 
R., 35. Cox v. Fenwick, 3 Bibb, 183. Hardin Rep., 48. 3 Ala- 
bama (N. S.,) 302. 3 Kelly’s Georgia Rep., 345. 1 Blackford, 249, 
416, Evans v. Goodlet. Lagon et al., v. Badallet and others. Clow- 
er v. Rawlings, 9 Smedes & Marshall, 128, and Fish v. Howland, et 
al., 1 Paige Ch. R., 20, where the British authorities are all re- 
viewed, and the subject ably discussed by Chancellor Walworth. 

Judge Story, a portion of whose opinion we have already quotéd, 
(Gilman v. Brown, 1 Mason, 191,) has given the sanction of his 
name—a name carrying with it the greatest possible respect and 
veneration—to this principle of waiver, by the taking of collateral 
security. The case of Gilman v. Brown was taken to the Supreme 
Court of the United States, where the doctrine of Judge Story, as to 
this waiver, received confirmation from that Court, Chief Justice 
Marshall delivering its opinion. He remarks: “ The notes, too, 
for which the vendors stipulated, are to be endorsed by persons 
approved by themselves. This is a collateral security, on which 
they relied, and which discharges any implied lien on the land 


itself for the purchase money. We think this, on principles of 


English law, a clear case of exemption from lien.” Brown v. Gil- 
man, 4 Wheat., 455. We have already seen that Chancellor Kent 


adopts an adverse principle to that of Lord Eldon, as to waiver of 


the lien, and coincides with the Supreme Court and Judge Story. 

With such an array of opinions and decisions pronounced by 
judges, eminent for all that is great and illustrious in jurisprudence, 
a court can feel no diffidence, difficulty, or solicitude, as to arriving 
at a proper conclusion. 


+ one SEA 
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We are not prepared, however, to go as far as some decisions, 
which declare, that the taking separate or independent security is, 
per se, or ex proprio vigore, a waiver of the lien of the vendor upon 
the land sold ; but we adopt the maxim of in medias res as most con- 
ducive to justice, and say this, that where a separate or independent 
security is taken by the vendor, other than the personal security of 
the vendee, it is prima facie evidence of a waiver of the equitable 
or implied lien upon the land sold, and the onus is upon the ven- 
dor to prove that it ought not to have that effect. 

To enable vendors and purchasers to understand their respective 
rights, it is certainly well that some explicit and general rule, one 
easily understood and as easily followed, should be declared ; there- 
by obviating in numerous instances the necessity of a resort to a 
Court of Chancery by parties, to have their several rights subjected 
to the construction of that Court, upon the varying and peculiar cir- 
cumstances of each particular case. 

We may here be permitted to remark, that such a rule seems 
based upon sound policy. It is very true; that when an individual 
parts with his land, he should receive the purchase money—that is 
sheer justice ; and as long as he indicates by his act—for instance, 
the simply taking the bond or note of the purchaser—that he relies 
upon the~land itself as a means of payment, the law says, he shall 
retain a specific lien upon the property sold, subject, of course, to 
have it defeated by the intervention of creditors or purchasers with- 
out notice. But when he carves out an independent security for kim- 
self, in exchange for the land soldé—when he creates for himself a 
distinct and separate fund to which he can look for payment—when 
he gives an absolute deed for the land, thereby rendering it subject 
to other claims and the contingency of sale, it does appear that the 
vendor has no right to complain. The evil, if any, is easily averted 
by ordinary care, either by taking a mortgage, which on being re- 
corded is notice to all the world, thereby carrying out the policy of 
our registration laws, and in many cases preventing third persons 
from giving credits to the vendee, on the faith and security of the very 
land sold ; or by retaining the title, simply giving a bond for a con- 
veyance, upon the payment of the purchase money. These modes 
are familiar to every one, and generally are pursued in those every 
day transactions when real property is bought and sold. If the mode 
and manner of payment are all that are intended by the taking of a 
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note, with an endorser upon it, it would seem they would be suffi- 
ciently indicated without invoking the liability of a third person, who 
frequently would fee] that his contract was something more than mere 
form ; and certainly the simple note or bond of the purchasers would 
be quite sufficient to set forth the amount, place and time of pay- 
ment. 

It is said, too, that because a party takes one security, it is not a 
sequitur that he relinquishes another. Very true, but then let him 
fashion his contract accordingly, and thereby rebut the inference and 
presumption raised by the law; unless he do so, in the words of 
Judge Story, “the rule may properly apply, that expressum faeit ces- 
sare tacittum, and where the party has carried out his own security, 
the law will not create another in aid.” This was manifestly the 
opinion of Sir William Grant in a recent case, where he asks, “ If 
the security be totally distinct and independent, will it not then be- 
come a case of substitution for the lien, instead of a credit given be- 
cause of the lien ?” 

An argument upon the plea of the justice of the case was strongly 
pressed and urged upon the Court. Such an appeal must, at all times, 
commend itself most favorably to the consideration of a tribunal, 
whose duty it is to mete out even-handed justice to the parties liti- 
gant before it. But the Court cannot enforce a legal or equitable 
right, where it is clearly waived; and more especially where the 
rights of third persons are concerned, as the record in this case 
clearly shows. ‘The administrator of the estate of Reed possesses the 
character of a trustee for all interested or having claims against it, 
and he states that there are heavy judgments. ‘Though that fact has 
exercised no influence upon our decision, yet it affords an argument 
by way of response to the plea of justice, so strenuously contended 
for; for where there is equity, there must be equality. Arguments, 
too, upon the hardship of a case are, Chancellor Kent says, “ the 


quicksands of the law,” and if allowed to prevail, would soon choke \ 


up and destroy all established precedents. 

As to the second proposition, we are not aware that the surety, 
Martin, can successfully invoke the aid of a court of equity to set 
apart the land sold by Marvin, as a specific fund for the payment of 
the purchase money, where the vendor has not retained the title, but 
parted with it absolutely, and where also the surety has‘not paid the 


\ money or any part of it. 
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Courts of equity hold sureties, entitled upon payment of the debt 
due by the principal to the creditor, to have the full benefit of all the 
collateral securities, both of a legal and equitable nature, which the 
creditor has taken as an additional pledge for his debt. 1 Story’s 
‘ Com., 477. So the surety, who has paid the debt of the principal, 
is entitled to stand in the place of the creditor, as to all the securi- 
ties for the debt held or acquired by the creditor, and to have the 
same benefits from them as the creditor. Pr. & Sur., 252. Bing. 
on Surety, 352. 

The surety, if he has apprehension of loss or injury from the delay 
of the creditor to enforce the debt against the principal debtor, may 
file his bill, guia timet, to compel the debtor to discharge the debt, 
provided the surety’s obligation to pay has become absolute. So he 
may compel the creditor to sue the principal, and collect the debt due 
from him in discharge of the surety. 2 Story Eq., 144. 

Martin, in this case, does not seek to be substituted to the rights 
of Marvin, upon the plea of having paid the money, but asks that the 
land be held primarily liable. But suppose he had paid the money, 
could he, upon the principle of subrogation, have any greater rights 
than the creditor, Marvin, himself? If Marvin had retained the title 
in himself, questions involving the specific execution of agreements, 
and others, might have arisen; but these are not now before the 
Court. 

There were several cases cited by counsel for the appellees, which 
they contended would authorize a sale of the land to save the surety, 
Martin, harmless. They were cases, where either the money was 
paid by the surety, or where the title was retained by the vendor, and 
turned virtually upon the principle of substitution and subrogation.— 
We have given them a careful perusal, and do not regard them as 
at all analagous to the case at bar. 

With these views, we are of opinion that the decree of the Court 
below was erroneous, and should be set aside. _It is, therefore, or- 
dered, adjudged and decreed, that the decree rendered in the Court 
below be set aside, vacated and annulled. 


Justice LancasTER dissented. 
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Tuomas J. Hotton, Puatntirr 1n Error, v. Tue Stare. 


The affidavit made before a justice of the peace, charging the commission of a 
criminal offence, the writ issued by the justice, and the mittimus directed 
to the sheriff, form no part of the record in a criminal case, and ought not 
to be inserted in it. 


A copy of the charge of the court to the jury, admitting it to be a full and trife 
copy, cannot rightfully be sent to the jury in a criminal case after their 
retirement. The charge of the court is part and parcel of the trial of the 
cause, the whole of which the Constitution requires to be public. 


The sending the charge of the judge to the jury after their retirement, is tan- 
tamount to re-charging the jury at their room, in the absence of the pris- 
oner and his counsel—and to which, if done in their presence, they would 
have had the right of excepting, or of moving additional instructions, and 
excepting to a refusal to grant them. 


if a charge in such a case can be sent at all, it should be the original, and not 
a copy. 

During the whoie of the trial of a capital case, the prisoner has a right to be, 
and must be, present. This is a settled and well established principle of 
criminal law ; and this principle is violated by sending the charge of the 
court to the jury, if such a step is taken in the absence of the prisoner. 


The prisoner in a capital case must be personally present during the whole of 
the trial, and at every step taken in the cause. He has the right to discuss 
questions both of law and fact—and if, in any stage of the trial, any pro- 
ceeding is had by which he has been deprived of such right, it is the de- 
nial of a right which the Constitution guaranties tohim. At every stage 
of the proceedings, he must have an opportunity of coming into court, and 
being heard. If any other course is pursued, and he is convicted, it can- 
not be said to be “ by due course of law.” 


Even in a civil case, no communication whatever ought to take place between 
the judge and the jury, after the cause has been committed to them and 
they have been charged by the court, unless in open court, in presence, if 
practicable, of the counsel in the cause. This principle applies with greater 
force in a criminal, and especially in a capital case. 


An in@ietment ought to be certain to every intent—but the abbreviation or 
character & for ‘‘ and,” is not such an obscurity or ambiguity as will ren- 
der the indictment bad. 

The right of the court to order the record to be amended after verdict and judg- 
ment, so as to show the words “a true bill,” which words were not entered 
by the clerk, when the Grand Jury presented the bill of. indictment, is not 
clear, and may well be doubted. 
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A court at which an indictment is found, must be held at the time prescribed 
by law, and by the proper judge ; and the record must show that a Grand 
Jury was impanneled and sworn, and it must set forth their names, and the 
time and place, when and where the indictment was found—and if at an 
adjourned term, when the original term commenced. 


Where the record shows that the Grand Jury présented a bill of indictment-- 
The State v. A. B. Felony, “a true bill”—it cannot be held to be the find- 
ing of atrue bill formurder. And the fact that an indictment for murder is 
spread out in eztenso on the record, does not cure the defect—for the record 
also shows-that the grand jury did not find a true bill for murder, but only 
for felony. 

Manslaughter is a felony, and where a bill of indictment for murder is found “ a 
true bill,” but endorsed “ felony—a true bill’’—mnon constat, but that the 
Grand Jury could not agree upon a finding for murder, and so found for 
felony, which might mean manslaughter, or any other felony. 


If, in a capital case, the prisoner must be present at every stage of the trial, 
for the purpose of discussing questions both ofaw and fact, guaere, must 
he not also be present in the Supreme Court, where matters of law touch- 
ing his case, are brought up to be discussed, settled and adjudicated & 


At a Circuit Court, held in and for the county of Jefferson, Middle 
Circuit of Florida, on the 29th day of November, 1848, the Grand 
Jury came into court, and presented the following bill of indictment, 
viz: 

“The jurors of the State of Florida, in and for the body of the 
county of Jefferson, upon their oath present—That ‘Thomas J. Hol. 
ton, late of the county of Jefferson aforesaid, in the circuit and State 
aforesaid, laborer, not having the fear of God before his eyes, but 
being moved and seduced by the instigation of the devil, on the first 
day of August, in the year of our Lord one thousand eight hundred 
and forty-eight, with force and arms, in the county aforesaid, in and 
upon one John F. Stafford, in the peace of God and said State_of 
Florida then and there being, feloniously, wilfully and of his malice 
aforethought, did make an assault ; and that the said Thomas J. Hol- 
ton, with a certain wooden stick of no value, which he, the said 
Thomas J. Holton, then and there in both his hands had and held, 
the said John F. Stafford, im and upon the head of him, the said John 
F. Stafford, then and there feloniously, wilfully and of his malice 
aforethought did strike, and beat, and wound, giving to the said John 
F. Stafford, then and there with the wooden stick aforesaid, in and 
upon the head of him, the said John F. Stafford, one mortal wound of 
the length of three inches, and of the depth of one inch, of which 
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said mortal wound the said John F. Stafford, from the said first day 
of August, in the year aforesaid, until the fifth day of the same month 
of August, in the year aforesaid, at the county aforesaid, did languish, 
and languishing did live—on which said fifth day of August, in the 
year aforesaid, the said John F. Stafford, at the county aforesaid, of 
thé said mortal wound died. And so the jurors afgfesaid, upon their 
oath aforesaid, do say, that the said Thomas J. Holton the said John 
F. Stafford, in manner and form aforesaid, feloniously, wilfully and 
6f his malice aforethought, did kill and murder, against the form of 
the statute in such case made and provided, and against the peace 
and dignity of the State of Florida.” 

This indictment was éndorsed, “ State of Florida v. Thomas J. 
Holton. Indictment for a felony. Found Nov. Term, 1848. A true 
bill, Allen R. McCall, Foreman.” 

On the first day of December, at the same term of the Court, the 
said Thomas J. Holton was led to the bar, arraigned and pleaded 
not guilty to the foregoing indictment. And thereupon came a jury, 
who, having heard the evidence and arguments of counsel, retired to 
consider of their verdict. And on the second day of December, 
the jury elected, tried and sworn in this cause came into court, and 
rendered the following verdict: “That the said Thomas J. Holton 
is guilty of murder, in manner and form as in the indictment against 
him is alleged,” and concluded by recommending the prisoner to 
mercy. 

Whereupon the prisoner, by his counsel, moved the Court in arrest 
of judgment and for a new trial, on the grounds hereinafter stated— 
which two motions were, by agreement, argued and considered to- 
gether. 

e bill of exceptions shows, that after the argument of counsel 
atid before the jury retired, the counsel for the prisoner moved the 
.» Court to charge the jury as follows: “ But if the jury believe, from 

the evidence, that the prisoner did not think the blow was likely to 
produce death, then that the jury should acquit the prisoner” —which 
was refused by the Court, and to that refusal the prisoner, by his 
counsel, excepted. F 

The Court gave the following charge: “If the jury believe that 
the deceased came to his death by a blow from defendant, stricken 
with a stick upon the head, and that such blow was likely to produce 
death, and that this blow was given not in self defence, nor in the 
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belief that defendant was in imminent danger of bodily harm, and 
without adequate provocation, the defendant is guilty of murder. If 
you shall be of opinion, that some new injury or violence, subsequent 
to the blow stricken by defendant, was made by another, so as to 
enlarge the wound, or create a new one, and that this caused, of it- 
self, the deathy#hen you will find the defendant not guilty.” De- 
fendant’s counsel moved to add the words, “ or accident,” to this last 
charge, which was done. 

It also appears from the record, that after the jury had retired, the 
judge gave instructions to the sheriff, that if the jury did not agree in 
one hour, to adjourn the Court until the next morning. Between 11 
and 12 o’clock at night, the jury sent to the judge by a bailiff for his 
charge. The clerk was directed to make out a copy—which was 
done, and the foregoing charge, not sealed or certified, with the ex- 
ception of the words, “ or accident,” was sent to them, without the 
consent of the prisoner or his counsel. 

Upon the argument of the motion for a new trial and in arrest of 
judgment, this proceeding was shown for cause. 

The counsel for the prisoner also showed in the second place— 
That the indictment contained abbreviations for the word “and” in 
divers places, against the form of the statute in such case made and 
provided. Anda third cause shown was, that it did not appear by 
the record that “a true bill” had been found, the only entry on the 
record touching said case and the action of the Grand Jury, being the 
following : “The Grand Jury came into Court, and presented the 
following bill of indictment, to wit: “State of Florida v. Thomas 
J. Holton, felony.” But the Court overruled the said motions, both 
for a new trial and in arrest of judgment, and proceeded to pass sen- 
tence upon the prisoner. 

The record also shows, that after the motion for a new trial ‘and 
in arrest of judgment was overruled, the defendant by his counsel 
prayed the Court to sign and seal his bill of exceptions, which was 
done. nd it was thereupon further ordered, that the writ of error 
asked for in this cause, when issued, shall operate as a supersedeas ; 
and there being an omission to state that the Grand Jury presented 
the indictment in this case “a true bill,” it was further ordered that 
the same be done nunt pro tunc. 

The judge who tried this cause filed, in compliance with the stat- 
ute, the following reasons for overruling the motion made in behalf 
of the prisoner, viz : 
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The principal ground is the sending to the jury the charge of the 
Court, in the absence of defendant’s counsel. In this I see no cause 
of objection. It is not pretended that any addition was made to the 
charge, as pronounced by the Court in the presence of the prisoner, 
his counsel, and the jury. The charge was matter of record under 
the statute, and might have been delivered by the/judge with the 
other papers to the jury on their retirement. But complaint is made 
of the omission of the clerk to add the word accident to the second 
instruction. I cannot perceive that this alters its character, and it 
is more correct, in point of law, without it. If, indeed, I were satis- 
fied that this omission had injured or caused a prejudice to the pris- 
oner, I would, without hesitaney, grant the new trial ; but on further 
consideration, I am satisfied that there was no evidence in the case 
making it necessary or proper, or entitling the prisoner to the benefit 
of it. There is not a.word from any witness as to any further inju- 
ry after the blow by the prisoner, either from any other person, or by 
accident. The witness who went home with the deceased says he 
took his head in his lap, and was not even questioned as to further 
injury, and nogther witness was introduced to prove such injury.— 
‘The main reliance of the counsel of the defendant was upon such a 
defence, and in deference to their position, and in favor of life, think- 
ing, by possibility, I might be mistaken, this charge was given. If 
a new trial were had, I would not, on the testimony in the case, feel 
justified to give the charge to another jury. _I, therefore, do not see 
the propriety of granting the trial because of this omission. I con- 
sider the verdict, too, of the jury as negativing the defence. 

The charge of murder I consider as sufficient, without regarding 
the abbreviations. 

‘Nor do I regard the objection available, as to the omission of the 
clerk to enter the bill returned as a true bill. By statute, the fore- 
man is directed to endorse the bill “a true bill,” which has been 
done in this case. This is the true evidence of its having been so 
found. If there is an omission by the clerk to notice it on the re- 
cord, the Court, on discovering that fact, will have thétrecord amend- 
ed so as-to state the truth, just as the entry, “a true bill,” on which 
a party had been arraigned, when in fact there was not a true bill, 
would be corrected, to acquit him. Seeing no reason, from an at- 
tentive consideration of the facts of the case, to doubt the correct- 
ness of the finding of the jury, and not perceiving any in the objec- 
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tions raised, the motion for a new trial and in arrest of judgment is 
overruled. 

The following are the errors assigned in this case, by the counsel 
for plaintiff in error : 

1. It was fatal error to the proceedings to send the instructions of 
the Court to the jury—especially to send a copy, and that not a full 
and perfect copy. 

2. The indictment is bad, becaus€ it contains abbreviations and 
contractions in various parts, such as & for “ and.” 

3. It did not appear of record, that the Grand Jury had ever found 
a true bill; and though the court ordered the record to be ‘altered, 
it could not be done. 

4. The court erred in refusing the instruction asked as an amend- 
ment to those granted. 


Brockenbrough for plaintiff in error : 


The caption of the indictment states that it was found at “ Novem. 
ber Term, 1848,” whereas no such Term is known to our law—but 
the “ Fall Term,” which occurs in October ; and, if,#t was an ad- 


journed Term, that should have been shown. But this and other , 


minor objections are passed to consider the three following, assigned 
as errors : 

1. That it did not appear by the record when judgment was given 
that any “truc bill” had been found. 

2. That the indictment contained abbreviations and contractions, 
such as “&” for “and,” contrary to the statute—and, rejecting these 
abbreviations, the indictment would be vague, insensible, repugnant 
and without the necessary averments to constitute a good indictment 
for murder. 

3. That after the jury retired a paper was sent to them without 
consent of prisoner or his counsel, during a recess of the Court, 
which purported to be the instructions of the Court, but which were 
not either the original instructions 4s given, or a certified copy, or a 
true copy, but deft out an egsential and important word, which might 
affect the whole case, and which was added by the Court, at the in- 
stance of prisoner’s counsel. 

I,—Under first head, when motion was made in arrest and judg- 
* ment was given, the only entry v. Holton was this: “The Grand Jury 
presented the following : The State v. Thomas J. Holton, felony.” 


' 
' 
' 
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Our Constitution declares, “ That no person shall be put to answer 
any criminal charge, but by presentment, indictment, or impeach- 
ment.” Thomp. Dig., 3. 

Our statutes prescribe, “That all indictments shall be signed by 
the prosecuting attorney, and endorsed on the back by the’ foreman 
of the Grand Jury, when so found, ‘ a true bill,’ and when not found, 
‘ not a true bill,’ and signed by him.” Thomp. Dig., 522. 

This much is necessary to make the paper formal, of lawful form. 
But it is still in fieri, it is not yet a lawful accusation. A deed is formal, 
when signed and sealed in presence of two witnesses—but is yet not 
a deed till delivered, and in some instances and respects till recorded. 
And a will is formal, with three witnesses by our law, who sign in 
presence of testator—but it is still no will, till he is dead—and must 
be admitted to probate, to complete it as evidence. 

So, all prescribed above may be done, and yet a party never be 
indicted, because the jury may change their minds at any time, till 
the indictment is delivered by the foreman to the clerk in open Court, 
in presence of the Grand Jury. It is that delivering which makes 
the accusation—that is the presentment. 

No one can dispute these propositions: 1. No man can be legally 
convicted, till he is legally accused. 2. He can be legally accused 
of murder only by indictment. 3. He cannot be indicted, except by 
a decision of twelve Grand Jurors against him. 4. That decision 
can only be known to the Court, and the prisoner, and the world, by 
the Recorp, showing their assent to that fact in open Court, when 
called expressly for that purpose. 

If there is any other mode of showing the assent of twelve, it is 





* not to be found in the books. The invariable practice has been to 


call them, and to record their presentment—“ a true bill,” or “ not a 
true bill,”—no other evidence can be shown to have ever been re- 


" sorted to, but that record, in any case. In making up the rolls in 


England, where the case has been removed for trial in any of the 
‘various modes there practiced, if there has been any error or omis- 
sion in transcribing, it is to this original record of fact, which no 
where else exists, to which they resort, to amend all the rest. There 
is no case in which they have altered this, or amended, or added to 


| it. When the Grand Jury have given their bill and been discharged, 


the record then made must forever stand, because there is nothing 
extant fo amend or alter by. The body which established the fact, 
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has vanished forever. It can no more be altered by a court, than a 
constitution or law, after the adjournment of a Legislature, can 
altered by the Executive—or a judgment of a court altered by a 
Grand Jury. It is the judgment of the Grand Jury—a co-ordinate 
branch of the Court—to be entered by the clerk, in presence of the 
judge. Itisa thing which the judge cannot control, except to see 
that it is properly recorded at the time, in presence of the Grand Ju- 
ry. He cannot, even in presence of the Grand Jury, alter their de- 
cision, or add to it, or require them to alter, or addto it. He is 
obliged to ask their consent, if they are content that the Court may 
alter matters of form, not altering matters of substance ; and if they 
consent, he may then alter matter of form in their presence, but not 
after they have retired. All this ceremony must be very idle, if he 
can afterwards enter a verdict, where he finds none. The record is 
said to be in the breast of the judge until the end of the term, and un- 
til that time, he may alter, and amend, and change—but what ?— 
Surely only his own decisions and opinions, and the accidental mis- 
prisons of his clerk. The record of other people’s decisions, opinions 
and verdicts, are not in the breast of the judge—they never are there. 
The verdicts are in the breast of the juries, till they are recorded, 
and then they are upon the record, and no where else. The record of 
a verdict is as conclusive and irrevocable to the jury, as the end of 
the term to the judge. It is more so. There are some matters he 
may amend or alter afterwards, the jury never can. Ifthe jury who 
give the decision cannot alter or amend the record then made of it, 
how can the judge, in whose breast it never was, and consequently 
who can nevet know, except by the record, what they intended ? 

The verdicts are acts independent of the Court. They constitute 
a basis, on which the Court is then to begin to act. It is the absence 
of this of which we complain. We oppose a judgment, because the 
basis is wanting—and the judgment is given, and then the basts 
created by an amendment. 

Until the bill is brought in “a true bill” by twelve grand jurors, 
there is no accusation—nothing on which the Court can arraign— 
to which the prisoner can plead—no fact alleged to which a petit ju- 
ry can say “guilty—for which the Court can adjudge death.” Until 
it appears on the record, no one knows that it is brought in. De non 
apparentibus et non existentibus est eadem lex. 

In this case, the Grand Jury have returned into court only one 
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bill—* The State v. Holton, felony.” Must we presume it “murder,” 
im preference to any other “ felony”—must we presume it “a true 
bill,” in preference to ‘ not a true bill’—or must we rely upon the frail 
memory of man after judgment of death, by which to amend the re- 
cord ? 

Record evidence is necessary, else why amend the record? And 
yet a record from memory is no record.. The amendment condemns 
itself. ‘The bandage shows the wound, but cannot heal it. As the 
record shows on its face nothing of the finding a true bill, the pre- 
sumption of innocence arises, that none was found. This presump- 
tion outweighs all human memory—nothing but a record can strangle 
it. 

The signature of the foreman on the back of the indictment is on- 
ly a form, making the “bill” an “ indictment.” It does not prove 
the concurrence of twelve, or the return to court, any more than does 
the Solicitor’s signature to the body of the indictment. It proves only 
for one—we claim proof for twelve. To give this, it must be pre- 
sented in open court, with the assent of twelve. No court would re- 

-ceive. a bill and record it as a true bill, if only eleven grand jurors 
answered when called. Formerly the names of those who present- 
/ed a bill had to be set out at length. The foreman may sign by mis- 
take (as has been done) one bill for another—in anticipation, or 
after a hasty agreement, afterwards reversed by the jury, and he for- 
get to erase, or to add the word “ not”—by mistake of law, (in which 
a majority of the jury may partake,) as by deeming a majority of the 
| Grand Jury (though less than twelve) enough to find a bill, as in 
| Low’s case. 4 Greenleaf, 439. 

But if the signature was evidence of the concurrence of twelve, 
which is impossible, it still would not show the further fact, that the 
locus penitentie had passed, that the act was consummated, that the 
bill was presented in open court. It may have come in by accident, 
or mistake, or fraud. 

The signature of the foreman is no evidence at all of any thing, 
until the bill is presented in court. It is the presentment in court, 

that makes the signature of the foreman of any importance, and then 
only as the completion of a form. It is the record which only makes 
the signature evidence of a perfect indictment—then i cannot make 
a record. Until the record shows the fact, that the bill has been re- 
turned “a true bill,” the Court does not judicially know of this sig- 
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nature of the foreman, or in fact that there is an indictment. And if it \ 


was handed to him during the term, and he could find no record, he 
could not notice it. He could not ask the clerk or the by-standers, 
if such a bill had been brought in. He could not rely upon their 
memories, though they might be unanimous—not because it would 
not be true, but because he would not have a record. How, then, 
can he rely upon his own memory? And if he puts his own mem- 
ory upon the record, it can be no better than that of all the rest—it 
cannot supply the place of that which was indispensable. 

We thus see that the record is the substance, (showing that twelve 
agree and present before the world a solemn fact, affecting often life, 
and liberty, and always reputation,) and the signature of the foreman e 
is only the form to complete the instrument of accusation ; and sup- 
pose the form was defective, and there was no signature on the back, 
though written a true bill and recorded a true bill, we could not 
amend even the form by the substance, which showed twelve had 
concurred and had presented in open court—how much worse is it, 
then, to amend the substance by the form? In the former case, too, 
the record would be conclusive, that the bill was found and presented 
by twelve ; but in the latter case, the signature proves nothing but 
the completion of the form. 

{Here Judge Lancaster asked if the indictment is properly en- 
dorsed—and if so, when it was so endorsed? Brockenbrough—* It - 
is properly endorsed. But when does not appear, because we have 
not the record of its return into open court, and the impossibility of 
answering by the record when a man was indicted, sustains our ar- 
gument. It proves the endorsement to be nothing, until the finding 
is recorded. An indictment need not show zhen it was found, be- 
cause the record shows when it was found. So decided, 2 Virginia 
cases, p. 3.] 

To support these views, see what is inserted in making up the re- YW 
cord. 1 Chitty’s Crim. L., 719. 

See the ceremonies pursued in bringing in a bill. 1 Chitty, 324. 
The same are found in 3 Robinson’s Practice, as pursued in Virginia. 
The same has been the Florida practice. No book lays down any 
different practice any where. These ceremonies, when considered as \ 
essential, and the record conclusive, become vitally important to life, 
liberty and reputation, and carry out in practice the protection af- 
forded by our Constitution and Bills of Right ; but become a mere 
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senseless mummery, if they may be dispensed with entirely, or the 
results equally recorded without the presence of the Grand Jury. 

On removing the cause, or copying the record, these ceremonies 
become an important part of the caption, without which the record is 
not admissible in evidence. 1 Chitty, 326. They are important, 
because they prove the fact, and show that there is such a record ; 
and although the caption may be amended, it is because it is a copy, 
and the record we require must exist to amend it by. In 1 Chitty, 
326, is the form of a caption, concluding “ it is presented,” and for- 
merly it was indispensable that this should be in the present tense, 
but now it is not thought to be absolutely necessary. This could 
not have been important, except to show that the record was made 
at the time it was presented, and if it even seemed to have been 
made afterwards, it was error. 

But it is said this record can be amended, and has been amended. 

2 Hawkins Pl. C., 336-"7, sec. 96,97. This admits the conclu- 

siveness of the prior argument, and that it is indispensable to the 
| judgment. This admission invalidates the judgment, unless the ca- 
\ pacity to amend itis established. Of this, the burden is upon the 
| State. 

\ What is an amendment? It must be an improvement, by change 
or addition of that which exists, but is imperfect. You cannot amend 
a non-entity. 
| We say there is no true bill presented. We examine the record, 
and show there is none. Can you call it amendment, to insert a 
‘true bill was presented ? , 

( You order it nunc pro tunc—that is, you order it now for then, be- 
cause it should have been done then. But it is too late to do it now, 
because it is after judgment. And before judgment, you must have 
had a record of a true bill, or you could give no valid judgment.— 

ut you had no record—we moved in arrest, because there was no 
record—for that we moved in arrest. 

You had no record of a legal accusation—you give judgment, and 
then make the record now for then. We say your judgment stands 
void by your own amendment, because it shows you have only now, 
what was indispensable then. 

Besides, it isa thing you cannot make now. There was but one 
branch of the Court which could make it at any time, and that has 

| dispersed. You do now what ought to have been done then. But it is 
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precisely the evidence of that fact which is wanting—ought it to | 
have been done then? We know not, unless we had the record to 
prove there were twelve present assenting. We can listen to no 
man’s memory. The only evidence we can have that it ought to have 
been done, is the record that it was done. Whenever you can amend, 
you must have something to amend by. Here there is nothing— 
there was nothing—there never will be any thing. It wasa fact | 
which appears no where else, in no other manner—of which no | 
other evidence exists, or was ever meant to exist, any where but the 
record made then. A fact which only existed at that moment. Be- 
fore that time it was inchoate, afterwards irrevocable and unaltera- 
ble. It was no one’s duty to note it any where else, or preserve it, 
or keep a record, minute, or memorandum of it. If any one did so, / 
it was unofficial—no record—mere memory, parol. 

/ See 1 Chitty, 721-2. “And no court can make any alteration, 
when once the judgment is solemnly entered upon the record.” And 
strange would judgment records read, if, after sentence of death is 
solemnly passed, and the prisoner is remanded to the place whence 
he came, to depart thence only to the grave—after the prisoner is 
gone, if then only verdicts were to be entered for the first time upon 
the record. By whatever name we call it, the record still shows 
judgment of death without a true bill—and the insertion of a true 
bill afterwards, when the prisoner was gone, the Grand Jury dis- 
persed. 

It even appears that the acts of the Court must be described in the 
present, not the past tense—that the record must show that the pris- 
oner was present, when sentence of death was passed. 1 Chitty, 
751. And this because the statutes of amendments do not apply to 
criminal proceedings. This matter of the present tense, though 
frivolous it may seem, shows that the record must walk pari passu 
with the actual proceedings, and must tell of things done as they are 
done at the time, and not by any subsequent alterations and amend- 
ments—and if these niceties are important, what shall we say of the 
whole foundation of the action being brought in at the end, or the 
cellar and its massive walls, intended to sustain, placed on the top of 
the building ? 

At page 752, [753,] 1 Chitty, we learn that “no alteration can be 


_ 


—_ ——— 


made in the finding of the jury of matter of substance, whether it be 
the decision of the grand or the petit inquest.” 
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“ The judge may amend his own judgments, &c.”—“ mere minis- 
terial acts may be amended at any time” —“any matter not of record 
may be amended by the record,” &c. 

So 1 Chitty; 644, [645.] “But it seems to be the better opinion, 
that though a verdict cannot be amended in matter of fact, yet the 
Court may amend a mere error in form even in capital cases, when 
there are any minutes or notes by which it can be amended.” ‘This 
must mean whilst the jury is present, even as to form. But surely it 
is a matter of fact—* A true bill,” or “not a true bill.” It is not 
only matter of fact, but it is all—it is the whole verdict—it is all 
the jury has to say. All the rest is only the recital of the clerk of 
what occurs in the Court—not of any conclusion to which the jury 
come, or any thing which occurred in the jury room. The clerk says, 
“This day the Grand Jury came into court, and presented the fol- 
lowing bills : State v. C. D., larceny, State v. Holton, murder.” 

This tells nothing of what the jury think ; it merely shows they 
came with certain papers. If he says no more, the presumption of 
innocence is, that they ignored both. If he says “A true bill,” 
then the jury speaks, and it is all they say. If “not a true bill,” it 
is equally all they say. To insert either of these is to make the 
whole without a memorandum. If we must insert either in their ab- 
sence, we must insert by legal presumption—* not a true bill.” 

But in this case the amendment, if made and good in all other re- 
spects, does not go far enough. It makes it “ felony, a true bill” — 
but not “ murper, a true bill,” which is what is wanted and indis- 
pensable. The bill found might have been the highest felony. The 
amendment may be perfectly correct, and stili non constat that a bill 
for murder was ever found by that Grand Jury. And this shows the 
danger of amendments. If the Court could amend by adding the 
verdict, could it not also amend by altering the description? Might 
it not have erased felony, and inserted murder, from memory? And 
if so suppose two bills—the one felony, for stealing, a true bill—the 
other felony, for murder, not a true bill—might not the Court alter 
and transpose these, by the same power of amendment? Where is 
the limit ? Suppose the Judge’s memory was one way, and every other 
person’s the other, which shall prevail? But if amendment is legal, 
can it be made when the prisoner is in the condemned cell ’—has he 
not a right to be heard by counsel, to introduce evidence upon the 
new fact to be introduced upon the record 1—has he no right to ex- 
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cept to the opinion of the Court? Can he not claim to have the fact 
tried regularly 7—can the Court alter of its own mere motion, when 
the solicitor does not ask it for the State—when he says in open 
court it is sufficient as it is, and the Court concurs in this, and passes 
judgment, can it afterwards in private order the change ? 

II.—As to abreviations in the indictment. ‘The statute is peremp- 
tory—it shall not be in Latin, it shall be in English, and there shall 
not be abbreviations. It will not, therefore, answer to say “ &” is a 
short way of way of writing the latin “ et,” because all abreviations 
are a short way of writing something else. And if it is Latin, it vio- 
lates the other part of the statute, which requires it to be in English. 
See both these rules in 1 Chit. Cr. Law, 174, 175, 176. 

It is no answer to say the indictment may be read without them.— 
Because being in violation of the statute, it is void, and cannot be read 
at all. But this indictment, without the “ ands” written “ &,”’ would 
be insensible in many places, and is not sufficient in some vital parts. 

Thus it not only reads, “ in the Circuit State aforesaid, “in upon his 
head” “did strike, beat,” and the like, but says he did it with a stick 
which he “then there had held’”—that is, before that time, whereas 
he must have held it at the time. Besides it does not say, if we leave 
out the “ &,” that he killed Stafford or that he murdered him, but 
that he “ did kill murder,” which is either nonsense, or an averment 
that he killed a man named “ murder,” and certainly no averment 
that he killed or murdered Stafford. 

IIIl.—As to the instructions sent the jury. This requires no argu- 
ment ; neither the court, nor the parties, nor any other person can 
send any thing to the jury, nor hold any communication except in open 
court. No one can speak to them out of court except the bailiff, and 
he only to ask them if they have agreed. Our law makes the in- 
structions a record—they are required to be written. A copy of it 
is not evidence for any purpose, except made out in the regular way— 
a mutilated copy cannot be. The statute which requires them to be 
written does not authorize them to be sent to the jury, though they 
might be, perhaps, with the prisoner’s consent, in open court. But 
to send a loose, imperfect copy out of court, by an order which does 
not appear of record, must be inadmissible. And who can tell what 
effect they had? It is presumed they were thought of some impor- 
tance, or the law would not record them, the judge would not give 
them, and the jury must have thought them of some importance, or 
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they would not have sent for them. After receiving them and pon- 
dering upon them, they agreed upon a verdict, which they did not 
agree upon before, though they had heard the same short charges im- 
pressively and deliberately read to them more than once—who shal! 
then say it had no effect? When that charge was delivered in 
court, prisoner’s counsel asked the addition of a word—a word which 
introduced a whole chapter of possible accidents to the considera- 
tion of the mind. The prisoner and his counsel must have thought 
it important ; the court must have thought it of some import, as at 
least giving a chance of life—or to say the least, that it was not un- 
reasonable or unlawful to give it. The jury wanted the charge, it 
was said—no doubt truly—but the application should have been made 
in open court, and recorded when granted, if granted—for the bailiff 
may have been mistaken. But if they did want the charge, they 
wanted it as given—the Court must have ordered it as given. It was 
sent without one of its words—who shall say that the jury did not 
doubt about that very word 1—and that the paper sent them without 
it, may not have solved the doubts 1—or if it was some thing else, 
who knows what chain of thought that word might have awakened 
in the minds of the jury? The Court states that that branch of the 
subject was much relied upon by counsel—a branch which made im- 
pression enough on their minds to enforce with zeal, might by that 
word have raised at least a doubt in a juror’s mind, when he was 
there pondering over the charge written in fixed unvarying form be- 
fore him—when the evidence was sinking into a dream, and the ar- 
gument only a confused and cloudy reminiscence. 





Hogue, for the State : 


The first error assigned in this case is, that it was not proper to 
send the written charge of the Court to the jury. The law requires 
that the charge shall be reduced to writing and filed in the case.— 
If the charge sent to the jury contains nothing more than the written 
charge filed in the case, it would seem that it is not error, because 
there is nothing in such a proceeding which “gives reason to sus- 
pect the purity of the verdict,” and nothing which “affects the im- 
partiality of the trial.” Any irregularity committed in the course of 
a criminal proceeding must be, in order to vitiate the verdict, of such 
a character as to have the effect of destroying the purity of the ver- 
dict and the impartiality of the trial, or at least of affording ground to 
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suspect the one or the other. Davis Crim. Law, 467. See also 12 
Pick, page 519. Though the act complained of is unusual or “ con- 
trary to the ordinary forms,” it is not necessarily such an irregularity 
as to affect the impartiality of the jury. 12 Pick., 519, 510. See 
on the subject of instructions, 7 Wheeler Am. Com. Law, 122. 

But it is objected, in this case, that the copy sent was not a true 
copy—that the words “or accident” were left out. These words were 
not material and, in fact, were not necessary in the original. The 
record shows that there was no evidence which would have required 
the Judge to insert the omitted words in the charge which he gave 
to the jury before their retirement. Unless it can be supposed that 
the omission of these words brought the jury to a different conclusion 
from what they would have arrived at, had those words been in the 
copy, it cannot be error. The impartiality of the trial would not be 
affected by the omission. If the omission would not have such an 
effect or tendency, then the verdict will be supported upon the prin- 
ciples before laid down, as to irregularities. 

The second error assigned is—that the indictment contains abbre- 
viations. The only abbreviation complained of is that & is written 
for and. It would seem, upon principle and reason, that such an 
objection as this would not be sufficient to vitiate a verdict, upon 
motion for a new trial or in arrest of judgment. At most, it isa mere 
formal objection, which ought to have been taken advantage of before 
pleading. 

“An indictment,” as defined by Lord Hale, “ is nothing else but a 
plain, brief and certain narrative,” &c., “in which, in favor of human 
life, great strictness has at all times been required, to that degree, as 
to become the disease and reproach pf the law.” 2 Hal. Hist. P. C. 
193. 3 Bac. Abridg., Indictment, letter G. ‘There is no rule that 
other words should be employed than such as are in ordinary use, or 
that a different sense should be put upon them than what they bear 
in ordinary acceptation’’—Ibidem. Tried by this rule, it cannot be 
pretended that the abreviation & can be used in any other sense than 
and. It is in such use as to be a full word of itself, and can scarcely 
be regarded as an abbreviation. It is as much and as often written 
as the other, and no meaning can be attached to it repugnant to the 
sense or context of the indictment. If, then, it is free from ambigu- 
ity, on what ground can it be objected to on motion for a new trial or 
in arrest? No case, it is believed, can be found, in which such an 
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objection was sustained. If the sense be clear, nice objections ought 
not to be regarded. 2 East., 259. The statute against abbreviations 
was only intended to prevent such as rendered the indictment ob- 
scure or ambiguous. This cannot be argued of the abbreviation 
complained of here. 

The third error assigned is—that it does not appear by the record 
that the Grand Jury had ever found a true bill. 

The indictment itself has the indorsement “a true bill,” but this 
fact was not instantly recorded by the clerk. This is the objection. 
The formalities and solemnities required, so far as the books show, 
are simply these : the Grand Jury come into court and publicly pre- 
sent the indictment. [If it is returned a true bill, it is so indorsed and 
signed by the foreman. “The indictment is then said to be found, 
and the party stands indicted.” 4 Black. Com., 306. 4 Com. Dig., 
645. 

Now the Grand Jury is the accusing body. Does the Court try 
the party upon their accusation, thus formally and solemnly presented, 
or upon the record made of the fact by the clerk? Clearly upon the 
accusation of the Grand Jury. The only case in which I have seen 
it required that there should be a record of the fact, is the case of 
Cawood, 2 Va. Ca. And yet the judge who pronounced the opinion 
in that case, mentions no other forms or solemnities requisite to the 
complete accusation of the party, than those above laid down. It is 
true, he says the Grand Jury deliver the indictment to the clerk, “who 
records the fact.” 

In the case of Cawood the record did not show that the Grand 
Jury had ever presented any indictment whatever against him. In 
this respect, it differs from the case before this Court. The record 
here shows that the accusing body came into Court and presented an 
indictment against Holton for felony ; but the record did not show the 
words “a true bill,” though that indorsement was on the indictment 
itself. In other words, the clerk failed only to record the words “ a 
true bill.” 

Now, if that formality was necessary, though I can find it no where 
so laid down, except in Cawood’s case, the next question is—could 
the Court direct the clerk to place those words on his record-book, in 
addition to the entry he had already made in the case? It seems to 
me it is, at most, an omission of the clerk which can be rectified at 
any time. The record of the fact of the finding “a true bill” is not 
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one of those solemnities deemed necessary to constitute a complete 
accusation by the accusing body. . 

This question involves the whole doctrine of the power of courts 
over their records, during the term. This doctrine is briefly 
set forth in 3d Vol. Dane’s Abridg., 510, to which I refer the Court. 
_ [remark that, in the case before the Court, it does appear by the 
record that the Grand Jury had presented a bill in open court against 
the prisoner. All that the Court did was to make that record say “a 
true bill.” In Cawood’s case, nothing whatever appeared on the 
record, yet I apprehend that in that case the court below might have 
ordered it to appear, so as to make the record conform to the indict- 
ment ; and such appears to have been the opinion of the General 
Court of Virginia, in that case. 

But another question still remains. The prisoner was tried for 
murder ; both the indorsement and the record read “ Felony—a true 
bill ;” is this sufficient ? 

“ The common law of England in relation to crimes and misde- 
meanors, except so far as the same relates to the modes and degrees 
of punishment, shall be, and the same is hereby, adopted and declared 
to be in full force in this State.” Thomp. Digest, 489. 

** Any person convicted of the crime of murder shall be punished 
with death.” Same, 490. 

“ Felony comprises every species of crime which occasioned, at 
common law, the forfeiture of lands and goods.” ‘This most fre- 
quently happens in those crimes which are punished with death.” — 
4 Black. Com., 94. 

In this country there is no such consequence as forfeiture of pro- 
perty. The only attribute remaining to distinguish a statutory felony 
from any other offence is the punishment of death—though it is com- 
petent to the Legislature to make any offence a felony without an- 
nexing such punishment ; but if that punishment is annexed, it is 
necessarily a felony. 

“ All statutory crimes to which capital punishment is annexed are, 
by reason of such punishment, felonies.” 3d Robinson’s Prac., 39. 
Now the common law declares that murder is a crime. The statute 
of this State also declares it. It is, therefore, a statutory offence.— 
The statute annexes the punishment of death. It is, therefore, 2 
felony. If it bea felony, the indorsement of an indictment for murder 
with the words “ a felony,” would not vitiate the indictment, 
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In this case the prisoner was indicted for murder which, by the in- 
dorsement on the indictment and by the record, was styled “a felony.” 
The body of the indictment shows for what particular crime the party 
was indicted. He was led to the bar and arraigned for murder, and 
pleaded not guilty. The only record, then, to which it is at all ne- 
cessary to look, shows that the prisoner, Hoiton, was indicted and 
tried for the crime of ‘murder ; and certainly, the mere indorsement 
of the words “a felony,” which is no part of the accusation, should 
not vitiate the indictment and the verdict of the jury. 

On the contrary, upon reason and principle, the very reverse is to 
my mind perfectly clear. The indorsement of the particular kind of 
offence or grade of crime is made by the prosecuting attorney. ‘The 
Grand Jury has nothing to do with it. All that they indorse is “a 
true bill,” signed by the foreman. The foreman does not sign the 
particular offence, but affixes his signature only to the words “a true 
bill” or “ not found,” as the case may be. Suppose no crime was in- 
dorsed at all, and the Grand Jury found “a true bill,” would it not be 
sufficient? Would not the Grand Jury, in such a case, have complied 
with every form and every solemnity required, in the language of the 
authorities, to make “ the accusation complete ?” 

But it is perfectly clear to my mind that the word “ felony,” em- 
bracing as it does the crime for which Holton was indicted, was a 
good indorsement, if, indeed, any indorsement of crime was requisite. 
It is a generic term, and the body of the indictment points out, de- 
clares and makes known, as the action of the Grand Jury, the species 
of crime of which they accuse the party in any particular case. 

The action of a Grand Jury, in finding a bill of indictment and 
indorsing it “a felony,” if, indeed, they do endorse it, merely assigns 
the particular crime charged to the general class to which it belongs. 
If this is error in law, then the Grand Jury have erred in this case, 
supposing they made the indorsement in question, although they have 
not erred in logic. 

The counsel for the plaintiff in error lays down four propositions 
which, he says, no one will dispute : 1. That no man can be legally 
convicted until he is legally accused. 2. He can be legally accused 
of murder only by indictment. 3. He can be indicted only by a de- 
cision of twelve against him. 4. That decision can only be known 
by the record. 

It is not necessary, nor will it be attempted, to deny these propo- 
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sitions. The record in this case shows that the prisoner was legally 
accused. How is the decision of twelve of the Grand Jury against 
a party to be made known, but by the forms prescribed by law 1— 
The indorsement of the indictment “a true bill,” signed by the fore- 
man, is the only evidence which the law requires of the assent of 
twelve. “ The signature of the foreman of the Grand Jury to an in- 
dictment, certifying it to be a true bill, legally imports that it was 
found by twelve or more grand jurors.” Such was the sensible de- 
cision of the Supreme Court of Massachusetts in the case of Turns 
v. Commonwealth, 6 Metcalf, 225. 

But it is said there is no record of this fact. I answer that there 
is. The record shows that it was amended. This, the counsel con- 
tends, is an acknowledgement of the error. Suppose it is ; the Court 
has power to correct any error during the term. This power is clearly 
settled, and cannot be denied. 

But it is said the amendment cannot be made after the discharge 
of the accusing body. Their assent to the amendment, it is 
said, is absolutely necessary. Strange doctrine, this! When the 
Grand Jury have come into Court and presented a bill of indictment 
“a true bill,” and have been discharged, the indictment so found no 
longer belongs to them. It is placed, when found, among the files 
of the Court, and from the Court’s own files the amendment is made 
and not from any papers in possession of the Grand Jury, or from the 
recollection of the members of the Grand Jury, or the memory of 
other persons. 

Every form of law—every requisite in a criminal proceeding has 
been complied with in this case. There has been no irregularity 
affecting the impartiality of the trial. Not a step has been taken 
that does not clearly show the correctness of the proceedings, the 
fairness of the trial and the justice of the verdict. There is no rea- 
son, therefore, why a new trial should be awarded. 


Opinion by Chief Justice Doveras : | 


This case was brought up by writ of error from the Circuit Court 
of Jefferson County. 

The record commences with a caption in the following words, to 
wit: “Pleas at the Court House in the town of Monticello, Jeffer- 
son County, in the State of Florida, on the first day of December, 
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in the year of our Lord one thousand eight hundred and forty-eight, 
before the Circuit Court of law of the county aforesaid.” 

And after setting out an affidavit said to have been made before a 
justice of the peace, the issuing of a writ by the same justice, and a 
mittimus to the sheriff of said county, with the following endorse- 
ment by the said sheriff, viz: By virtue of the within, I have re- 
ceived and committed to jail the said Thomas J. Holton”—none of 
which ought to have been inserted in said record, as they form no 
part of it—the record proceeds as follows : 

“ And on another day, to wit: on the twenty-ninth day of No- 
vember, in the year one thousand eight hundred and forty-eight, and 
at the October adjourned term of the Circuit Court for Jefferson 
County, the following entry was made among the records of said 
court, to wit: “The Grand Jury came into court, and presented the 
following bill of indictment, to wit: The State of Florida v. Thomas 
J. Holton, felony. A true bill—together with other criminal cases. 

The following is a copy of said bill of indictment, with the endorse- 
ments thereon, to wit: “State of Florida. In the Circuit Court for 
the Middle Circuit of the State of Florida, for Jefferson County, at 
November term, in the year of our Lord one thousand eight hundred 
and forty-eight. Jefferson County, ss.” Setting out the indictment, 
which is in the usual form, charging Thomas J. Holton with having 
murdered one John F. Stafford, with the following endorsement : 
“ State of Florida v. Thomas J. Holton. Indictment for a felony.— 
Found Nov. term, 1848. A true bill, Allen R. McCall, Foreman.” 
On the first day of December, 1848, as appears by the record, the 
prisoner, Thomas J. Holton, was arraigned, and pleaded not guilty 
to the said indictment, and the case was submitted to a jury, who, 
by their verdict, found the prisoner “ Guilty of Murder”—upon which 
verdict, judgment was pronounced, and the prisoner sentenced to 
execution ; which sentence is succeeded by the following eniry : 
“ and thereupon the said ‘Thomas J. Holton is remanded to jail ;” af- 
ter which, the following order was made by the Court, to wit: “The 
State of Florida v. Thomas’ J. Holton, murder, a true bill. In this 
case, after the rendering of the verdict by the jury, the defendant by 
his counsel moved the Court for a new trial and in arrest of judg- 
ment, which motion was overruled.” Whereupon, the said defendant 
by his counsél prayed the Court to sign and seal his bill of excep- 
tions. “It is, therefore, ordered that the writ of error asked for in 
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this cause, when issued, shall act as a swpersedeas ; and there being 
an omission to state that the Grand Jury presented the indictment in 
this case ‘a true bill,’ it is, therefore, ordered that the same be done 
* nunc pro tune.’ ” 

It further appears, by a bill of exceptions, which constitutes a 
part of the record in this case, that between 11 and 12 o’clock at 
night, the jury had sent to the judge by their bailiff for his charge, 
and that the clerk had, on a message from the judge, made out the 
following paper as a copy of the said charge, to wit: “ If the jurors 
believe that the deceased came to his death by a blow from defend- 
ant, stricken with a stick upon the head, and that such blow was 
given not in self defence, nor in the belief that defendant was in 
imminent danger of bodily harm, and without adequate provocation, 
the defendant is guilty of murder.” “If the jury shall be of opinion 
that some new injury or violence, subsequent to the blow stricken by 
defendant, was made by another, so as to enlarge the wound, or 
create a new one, and that this caused of itself the death, then you 
will find the defendant not guilty.” To the close of this last charge, 
the words “add accident,” were attached in the hand-writing of the 
judge, but were omitted in the copy sent by the clerk to the jury— 
and said charge, omitting the said word accident, and not sealed or 
certified, and without consent of prisoner or his counsel, was sent to 
the jury. 

It appears, by another portion of the record, which, by-the-bye, is 
very irregularly made out, that this word accident was, on motion of 
the prisoner’s counsel, added in the last clause of the charge, imme- 
diately after the word “ another,” so as to make it read, “made by 
another, or by accident, so as to enlarge,” &c. 

It also appears that the prisoner by his counsel moved the Court 
to add to his first instruction the words—“ But if the jury believe, 
from the evidence, that the prisoner did not believe at the time he 
inflicted the blow, that it was with a weapon likely to inflict death, 
then that the jury might acquit the prisoner ;” which was refused by 
the Court, and to that refusal, the prisoner by his counsel excepted. 
The foregoing contains all of the record properly applicable to the 
question presented in this case. 

The important and delicate trust which we are called upon to ex- 
ercise, in reviewing cases of the description of the one now pre- 
sented for our consideration, strongly admonishes us of the caution 
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and prudence with which any such examination ought to be attended. 
Every step in the conduct of a trial of this nature imposes upon the 
Court very great responsibility, and requires its fullest deliberation. 
All the light which can be derived from authority, or from argu- 
ment.and discussion, is deserving of the most serious attention.— 
With these views of the character of the duties devolved upon us in 
this case, we approach the errors assigned; and the first is, that “ it 
was a fatal error to the proceedings to send the instructions of the 
Court to the jury—especially to send a copy, and that not a full and 
perfect copy.” 

This assignment is based upon the fact stated in the record, “that 
between twelve and one o’clock at night, the jury had sent to the 
judge by their bailiff for his charge, and that the clerk had, on a 
message from the judge, made out a paper containing the following, 
which he sent to the jury, viz: “If the jury shall be of opinion that 
some new injury or violence, subsequent to the blow stricken by the 
defendant, was made by another, so as to enlarge the wound, or cause 
a new one, and that this caused of itself the death, then you will 
find the defendant not guilty.” 

It further appears, that when this charge was given to the jury, 
counsel for the prisoner moved the Court to add the word accident, 
so as to make the charge read, “ made by another, or by accident,” 
&c., which was done ; and that the judge added the words (by an 
asterisk) in his own hand-writing, at the foot of the written charge ; 
but that the clerk, in the paper that he made and sent to the jury, 
left these words out. 

The first question presented for our consideration, upon this state- 
ment of facts, is, whether this paper, admitting it to have been a full 
and true copy, could rightfully have been sent (as this was sent) to 
the jury? And after the most mature deliberation, and the most full 
consideration of the question, we are of opinion that it could not.— 
The Constitution of this State, chap. 1, sec. 2, No. 10 Thompson’s 
Digest, page 2, amongst other things, provides, “That in all criminal 
prosecutions, by indictment or presentment, the accused shall have a 
speedy public trial, by an impartial jury of the county or district 
where the offence was committed ;” and No. 15, page 3, “ No per- 
son shall be put to answer any criminal charge, but by presentment, 
indictment, or impeachment.” The charge of the court to the jury 
is the evidence to them of.the law which they should apply to the 
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facts, and is part and pareel of the trial of the cause, the whole of 
which should be public. The statute approved January 4, 1848, sec. 
8, Pamph. Laws, p. 10, requires, “ That charges made by judges to 
juries in criminal cases shall be reduced to writing, and filed in the 
case ;” and because this is so, it has been urged by the Attorney 
General, that “ If the charge sent to the jury contains nothing more 
than the written charge filed in the case, it would seem that it is not 
error, because there is nothing in such a proceeding which gives 
reason to suspect the purity of the verdict, and nothing which affects 
the impartiality of the trial ;” and Davis’ Cr. L., 467, and 12 Pick. 
Rep., 510, 519, were cited to sustain this proposition, In the case 
in 12 Pick., the constable who attended the jury furnished them some 
refreshments, without an order of the Court, but they were such as 
the Court deemed reasonable, and without deciding whether the facts 
disclosed an irregularity or not, it refused to grant a new trial for that 
cause. Davis says: “ The present inclination of the courts appears 
to be, rather to relax than to increase the strictness of the law on 
this subject, in so far as the object to be attained, which is the guard- 
ing against the exercise of any improper influence over the jury, will 
allow ; and, therefore, where there is nothing in the transaction 
which gives reason to suspect the purity of the verdict, to sustain it, 
notwithstanding any trivial irregularity, not affecting the impartiality 
of the trial.” In the case of Guykowski v. The people, 1 Scamm., 
479, also cited by the Attorney General, the Court held the follow- 
ing language: “ Where there is every reason to believe, from an in- 
spection of the proceedings, that the intrinsic merits of the case have 
been fairly ascertained and determined, the adjudication of the infe- 
rior tribunal should not be disturbed, unless it satisfactorily appear 
that some settled and well established principle of criminal law, or 
rule of proceeding, has been clearly violated.” While the justice of 
the rule here asserted is admitted, and an adherence to its principles 
conceded, it is of equal importance that the rights of the accused 
should be protected and preserved, and the essential forms of law 
prescribed for the mode of conducting the ascertainment of his guilt, 
should be carefully observed and followed. A departure from them 
could not fail to produce difficulties and doubts. A recognition of a 
departure in one case, might lead to the adoption of another ; and, 
finally, those barriers, which are guarantees for the regular and im- 
partial conducting of criminal cases, might be frittered away, and 
14 
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possibly eventuate in gross injustice. It is much easier to require 
the observance of the mandates of the law, than to determine in 
what cases they may be safely dispensed with. It is, therefore, 
more proper and more consonant to reason and justice to require a 
substantial adherence, than to suffer innovations upon the known and 
positive rules prescribed by law for the regular conducting of causes. 
The justice of these grounds is as clear and apparent, as those 
.which are founded on principles of humanity, by which the adminis- 
tration of criminal law has been marked, and which declare that the 
accused stands on all his rights, and waives nothing which is irreg- 
ular, and more especially so, where life isin the question.” Testing 
this case by these principles, we enquire whether a positive rule, 
prescribed by the Constitution, which is the paramount law of the 
State, would not be violated, by thus sending the charge to the jury ? 
It would be nothing less or more than re-charging the jury at their 
room, in the absence of the prisoner and his counsel, as had been 
once publicly done in their presence, in open court. We are not 
prepared to say, what effect this might have upon the jury in deter- 
mining their verdict ; but certain it is, that if the charge, instead of 
being sent to the jury, had been re-read to them by the judge in 
open court, in presence of the prisoner and his counsel, they would 
have had the right (and might have exercised it) of moving for ad- 
ditional instructions, and if their motion was overruled, of excepting 
to the opinion of the Court, or of excepting as to those already 
given, if they had not done so before ; upon which exceptions, the 
prisoner might have based a writ of error. Of the benefit of all 
this a prisoner might be, and of all but the last he actually was, de- 
prived in this case, by the course that was adopted. But if a doubt 
could be entertained upon this point, we think there can be none 
whatever that if a charge, in such a case and under such circum- 
stances, may be sent by the judge to the jury, it should be the origi- 
nal one, and not a copy. 

But there was another very important, settled and well established 
principle of criminal law violated, we think, by this proceeding ; 
which is, that during the trial of a capital case, (the whole trial,) 
the prisoner has a right to be, and must be, present—no step can be 
taken by the court in the trial of the cause in his absence. This 
results from the humanity of the law, and the tender regard it has 
for human life ; which forbids that any proceedings shall take place 
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in the trial of such a cause, unless the prisoner charged is present in 
court, to make his objections to any and every step that may be taken 
_ in it, which he may deem illegal, and to do whatever else he may or 
can legally and properly do in his own defence. Suppose that after 
the testimony has been taken the prisoner escapes, or becomes sick, 
and is unable to be brought into court, can the jury render a verdict ? 
Suppose he escapes or is taken sick, and is thus disabled, after the 
verdict has been received, can judgment be rendered? If he were 
to escape or become sick, and unable to remain in court while the 
testimony is being taken, or the charge is being given, would the 
cause proceed ? 

In the case of the State v. Hughes, 2 Alabama Reps., 103, 104, 
Collier, Ch. Justice, delivering the opinion of the Court, said: “The 
10th sec. of the lst art. of the Constitution declares, that “In all 
criminal prosecutions, the accused has a right to be heard by himself 
and counsel,” &c.; again—* and in all prosecutions, by indictment 
or information, a speedy public trial by an impartial jury of the 
county or district in which the offence shall have been committed— 
he shall not be compelled to give evidence against himself, nor shall 
he be deprived of life, liberty, or property, but by due course of law.” 
This constitutional provision guarantees to the accused the right, not 
only to discuss questions of law and fact, which may arise prepara- 
tory to or pending the trial before the jury, or other proceedings in 
. the cause. That he may avail himself of this privilege, the oppor- 
tunity must be afforded him of coming into Court and being heard, 
before he is foreclosed of any legal exception. If a different course 
is pursued, and a sentence pronounced against him, extending to life, 
liberty, or property, he cannot be said to have been “convicted by 
due course of law.” Our constitution, sec. 2, No. 8, is essentially 
the same in principle, as that of Alabama above cited. 

In Sperry’s case, 7 Leigh Reps., 623, (2 supp. to the United 
States Digest, page 154, No. 242,) the record showed that on the 
29th of September, 1837, the accused was led to the bar, in custody 
of the keeper of the jail, and was then arraigned and pleaded, and 
on motion of the prisoner, the cause was continued until the first day 
of the next term, and thereupon he was remanded to the jail. Af. 
terwards, at a court held the 27th day of April, 1838, it was entered 
upon the record, that on that day “came, as well the attorney for 
the commonwealth, as the prisoner by his attorney, and thereupan 
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came a jury,” &c. The jury, not agreeing upon their verdict on 
that day, were adjourned over until the next. Nothing being stated 
on the record, from which it could necessarily be inferred that the 
prisoner was personally present on the 27th April, the General 
Court decided that the verdict, which was found on the following 
day, should be set aside, and a venire de novo awarded. In the case 
of the Commonwealth v. Parker, 2 Pickering, 550, which was an 
indictment for murder, after the jury had been impannelled, and the 
circumstances of the case stated to them, the counsel for the pris- 
oner moved that the jury should view the place where the assault 
was alleged to have been made. Parker, Ch. Justice, asked the 
counsel if they knew of an instance of a view being granted in a 
case like this, saying that it seemed to violate the principle, that the 
proceedings should be in the presence of the accused. 3d Robin- 
son’s Practice, 178. 1 Chitty’s Crim. Law, 636, and 4 Black. 
Comm., 317, and the State v. Battle, 7 Alabama Reps., 259, are 
also authorities which tend to sustain this view of the matter. In 
the case last cited the Court held, that, when a prisoner will not ap- 
pear in court to hear the verdict which the jury announce themselves 
ready to render, the Court may order a mistrial. This was a charge 
of an assault with an intent to kill, and the prisoner had fled when 
the jury came in—and if the Court would not proceed in such a case 
in the absence of the prisoner, surely it should not in a capital case. 

In Sergeant v. Roberts, et al., 1 Pick. Reps., 338, cited by the 
counsel for the prisoner, there was a motion for a new trial, and one 
of the grounds on which it rested, was a written communication 
from the judge to the jury, after the Court was adjourned, in answer 
to a note from their foreman, stating the improbability of their agree- 
ing upon a verdict. In regard to this, Parker, Ch. Justice, who de- 
livered the opinion of the Court, said: “As it is impossible, we 
think, to complain of the substance of the communication, the only 
question is, whether any communication at all is proper ; and if it was 
not, the party against whom the verdict was, is entitled to a new trial. 
And we are all of opinion, after considering the question maturely, 
that no communication whatever ought to take place between the 
judge and the jury, after the cause has been committed to them by 
the charge of the judge, unless in open court, and where practicable, 
in presence of the counsel in the cause.” This is a civil case, and 
the principle asserted in it applies with far greater force in a criminal, 
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and especially in a capital case. It is true, that in Shepley» v. 
White, 6 New Hamp. Reps., 172, which was somewhat similar in 
principle, a new trial was refused. The judge who delivered the 
opinion in the case, after commenting upon the cases of Thayer v. 
Van Vleet, 5 John. Reps., 111, and Brown v. Crane, 10 Johnson, 
239, concludes as follows : “ The principle to be deduced from these 
cases seems to be a sound one. [If the jury, after an adjournment, 
put a question respecting the facts of the case to the Court, it will be 
irregular to state the evidence relating to it; but if they desire in- 
struction upon a mere question of law, that may be answered. It 
should undoubtedly be answered in such a way that the parties may 
have an opportunity to have it corrected, if there is error in the an- 
swer ; and in this way, all the rights of both parties are secured as 
effectually as if the answer was given in open court.” This also 
was a civil case, and we doubt exceedingly whether the learned court 
who decided it, would have sustained such a proceeding in a capital 
case. The last paragraph of its opinion shows very clearly that it 
ought not to be applied in such a case, because if the verdict is for 
the prisoner, it is conclusive ; and the error (if such error produced 
it) could not be corrected ; and it is the duty of the Court to hold the 
scales of justice even between the prisoner and the State. 

The second error assigned is that “The indictment is bad, because 
it contains abbreviations and contractions in various parts, such as 
the “&” for “and.” & is not a letter, but a character,which repre- 
sents the word and, and nothing else—it would be better to use the 
word itself. This character, however, although it may have been 
discarded by some classical writers and others who are very nice 
and particular in regard to their style of writing, has generally ob- 
tained, been long in common use, is as well understood as the word 
“and” itself, and is not therefore obscure, ambiguous, or likely to de- 
ceive or mislead ; and it is only such as are ambiguous or obscure 
that render an indictment bad. An indictment ought to be certain to 
every intent and without any intendment to the contrary. 1 Chitty’s 
Cr. L., 306. Cro. Eliz., 490. Cro. Jac., 20, But this strictness 
does not so far prevail as to render an indictment invalid in conse- 
quence of the omission of a letter which does not change the word 
into another of different signification, as undertood for understood, 
and receiv’d for received. 1 Leach Cr. Ca., 134, 145. And if the 
sense be clear, nice objections ought not to be regarded. 1 Chitty’s 








504 SUPREME COURT. 





Holton vs. the State.-—Opinion of Court. 


Cr. L., 172. 2 East., 259, 260. We therefore think that this ob- 
jection is not sustained. 

The third error assigned is that “There did not appear of record 
that the Grand Jury had ever found “a true bill,” and though the 
Court has ordered the record to be altered, it could not be done.” 

The record, asywe have seen, commences as follows, to wit :— 
“Pleas at the Court House in the town of Monticello, Jefferson 
County, in the State of Florida, on the first Monday of December, in 
the year one thousand eight hundred and forty-eight, before the Cir- 
cuit Court of daw for the County aforesaid,” saying. nothing of its 
being an adjourned term. And the next entry, (after setting out an 
affidavit, warrant and commitment, &c., which are no part of the 
record,) is as follows : “ And at another day, to wit, on the 29th day 
of November, in the year one thousand eight hundred and forty-eight, 
at the October adjourned term of the Circuit Court of Jefferson 
County, the following entry was made among the records of the 
Court, to wit: +The Grand Jury came into Court and presented the 
following bill of indictment, to wit: The State of Florida v. Thomas 
J. Holton, Felony, a true bill.” This is all that the record contains 
respecting the finding of the Grand Jury in this case ; and by another 
part of it we are informed that the words “a true bill” were not in the 
record until after the verdict was found and judgment rendered there. 
on, when the Court ordered that it be inserted “ nunc pro tunc ;” and 
the right of the Court to make this order, at that stage of the pro- 
ceedings, is denied by the counsel for the prisoner, and may well be 
doubted. But from the view that we have taken of this case, we do 
not deem it necessary now to decide that question, as we have come 
to the conclusion, after a due examination of the record and the most 
mature deliberation, that there is no proper showing by the record 
that any bill of indictment for murder was ever found by a Grand 
Jury against the prisoner, and that the first error assigned is well 
sustained. The clerk has, after the entry of the finding above men- 
tioned, spread in extenso upon the record a paper purporting to be an 
indictment against the prisoner for murder, which, he says, is a copy 
of the said bill of indictment, with the endorsements thereon ; and, 
at the foot of it, he says “ Endorsed, State of Florida v. Thomas J. 
Holton, Felony, found at November term, 1848.” Now an indict- 
ment found at November term, 1848, is not an indictment found (as 
stated in a former part of the record,) at the October adjourned term, 
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1848. The'clerk states further that this indictment was endorsed 
“Allen R. McCall, Foreman,” but there is nothing in the record to 
show that Allen R. McCall was foreman of a Grand Jury at either 
the October adjourned term, 1848, or at the November term, 1848, 
if any such term was holden. ‘There was not, however, any statute 
authorizing such a term to be held, and it is presumed that none such 
was holden ; and if the bill was in fact found a true bill at the Oc- 
tober adjourned term, the record should have shown when the origi- 
nal session commenced, but it doesnot. Chitty, 1 Cr. L., 331, says: 
“ If an indictment is taken at an adjourned session, it must be shown 
when the original sessions commenced, as well as when the bill was 
preferred, in order to show that it is within the time prescribed by 
the statute.” And see The King v. Fisher, 2 Strange, 865; 3 Bac. 
Abr., title Indictment, page 94, letter K. The caption of an indict- 
ment is a formal statement of the proceedings, describing the court 
before whom the indictment was found, the time and place where it 
was found and the jurors by whom it was found, and these particulars 
it must set forth with sufficient certainty. 1 Chitty’s Cr. L., 326.— 
5 Bac. Abr., title Indictment, 93. This record does not show the 
name of the judge who held the Court, unless we can infer it from 
finding the name of a judge signed to a bill of exceptions, after the 
trial was over ; nor does it set forth the names of the Grand Jurors 
who found the alleged indictment, or even show that one was em- 
panelled at either of the terms of the Court mentioned. It is possible 
that these two last mentioned defects might have been amended, if the 
proper steps had been taken in time, but that would have availed 
nothing ; for, if we could presume that the Court was holden at the 
time prescribed by law, and by the proper judge, and that a Grand 
Jury was duly empannelled and sworn, and that Allen R. McCall was 
foreman of it, when the record states that the Grand Jury found “a 
true bill” against Thomas J. Holton for felony, we think that we are 
not warranted in saying that they agreed upon finding and did find a 
“true bill for murder.” The fact that a paper called an indictment 
for murder is spread out in extenso on the record does not cure the 
defect, which is, that, by the record it also appears that the Grand 
Jury did not find a true bill for murder, but only for felony.— 
It has heen suggested that the word “felony” might be rejected 
as surplusage ; but it would read that the Grand Jury came into 
Court and presented an indictment against Thomas J. Holton “a 








506 SUPREME COURT. 





Holton vs. the State.—Opinion of Court. 





true bill” without showing for what ; which would not help the mat- 
ter. Felony is a generic term, which includes all capital crimes.— 
4 Blackstone’s Comm., 63. Davis’’Cr. L., 62. In Cawood’s case, 
2 Virg. Cases, 541, the record showed that the Grand Jury were 
regularly empannelled and sworn, that they found many bills of in- 
dictment and made several presentments, and then, having nothing 
further to present, were discharged. In the record of the proceed- 
ings of the Grand Jury there was no entry of any bill being found 
against the prisoner ; the paper, however, which was copied into the 
record as the indictment, had on it the endorsement “a true bill,” and 
this endorsement was signed by the person who was foreman of the 
Grand Jury at the term at which the prisoner was arraigned. It was 
stated in the proceedings had upon the trial, the prisoner “who stands 
indicted for murder, was led to the bar and thereof arraigned, and 
pleaded not guilty to the indictment.” Held, that the prisoner did 
not appear by the record to have been indicted ; that the failure to 
record the finding of the Grand Jury could not be supplied by record- 
ing the paper purporting to be an indictment, nor the endorsement 
thereon, and that the subsequent plea of “ not guilty,” pleaded by the 
prisoner, did not cure the defect'of the record. The Grand Jury 
cannot find one part of the same charge to be true and another 
false ; they must either maintain or reject the whole, and therefore 
if they endorse a bill of indictment for murder “ dilla vera se defen- 
dendo,” or “ billa vera,” for manslaughter and not for murder, the 
whole will be invalid and may be quashed on motion. 1 Chitty’s 
Cr. L., 322 and authorities there cited in note (e). 2 Hale 162.— 
So we think of a finding for felony on a bill of indictment for murder. 
Felony comprises every species of crime which occasioned, at com- 
mon law, the forfeiture of lands and goods. This most frequently 
happens in‘ those crimes which are punished with death. 4 Black. 
Comm., page 94. 

The second section of the act relating to crimes and misdemean- 
ors, (Duval’s Comp., 113,) declares that any person convicted of 
murder, rape or arson shall be punished with death. Here, then, 
there are three felonies enumerated in the very section which pro- 
vides for the punishment of murder. Manslaughter, too, is a felony 
at common law and is so regarded throughout this State. In all tri- 
als for that offence the prisoner has always been allowed his twenty 
peremptory challenges, under the 14th section of the act of Novem- 
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ber 19th, 1828, for the apprehension of criminals, &c., which says : 
“Tn all cases of felony the accused shall have a right of peremptory 
challenge of twenty.” Upon an indictment for murder the jury may 
acquit of the malice aforethought and murder, and find guilty of man- 
slaughter. 1 Chitty’s Cr. L., 638, and authorities there cited in 
note. Von constat but the Grand Jury could not agree upon a find- 
ing for murder and so found for felony in this case. 

The fourth and only remaining error assigned is that “ The Court 
erred in refusing instructions asked as an amendment to those 
granted.” 

The instruction asked and refused was as follows: “ But if the 
jury believe from the evidence that the prisoner did not think the 
blow was likely to produce death, then that the jury should acquit the 
prisoner ;” and we think that the Court did right in refusing it.— 
Had it clearly appeared that he so thought, or had a right so to think 
from the size of the stick used, still he would not have been entitled 
to an acquittal—it would only have reduced the offence to man- 
slaughter. ‘This assignment, therefore, is overruled. But, for the 
reasons above stated, upon the first and third errors assigned, we are 
of opinion that the judgment of the Circuit Court of Jefferson Coun- 
ty should be reversed, a supersedeas to the sentence of death award- 
ed, that the indictment be quashed and that the prisoner be held to 
answer to a new bill of indictment to be preferred against him, and 
that the cause be remanded for further proceedings in accordance 
with this opinion. 

Per curiam.* 





* Note.—The Reporter understands that Justice Hawkins did not assent 
to all the views taken by the Court in the foregoing opinion. No expression 
of dissent was heard from him, however, and it is believed he concurred in the 
judgment pronounced by the Court. 
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Micuaet Ferra, Tuomas M. Crowett anv Lewis Hate, PLar- 
TIFFs IN Error, vs. Ricuarp H. Braprorp anp Epwarp Brap- 
FORD, DEFENDANTS IN Error. 


A judgment without satisfaction, recovered against one of two or more joint 
debtors, is a bar to an action against the others. If parties enter into a 
joint obligation, it is certainly to be understood they are to be sued jointly 

_and not severally. a 


If, upon snch an obligation, separate suits are brought against the joint obligors, 
the non-joinder of all the obligors who are in full life, and who have not been 
discharged by the operation of a bankrupt or insolvent law, and who are 
of full age, may be pleaded in abatement. 


Where a suit has been brought against several joint obligors and the attorney 
* ‘of the plaintiff is induced, by the false and fraudulent representations of one 
of the defendants, to dismiss the suit as to him and another, and take his 
judgment against the third joint obligor, the party making such represen- 
tations cannot be permitted, in a subsequent suit on the same joint obliga- 
tion, to avail himself of the plea of a former recovery. Nor will the fact 
that such representations were made by one only of the defendants make 
any difference—the fraud enuring to the benefit of his co-defendant, against 
whom also, as well as himself, the first suit was dismissed. 

A demurrer of defendants to plaintiffs’ replication, averring that the proceed- 
ings in the original suit were dismissed as to them, owing to certain false 
and fraudulent representations made by one of them to plaintiffs’ attorney, 
whereby he was imposed upon, circumvented, and his judgment not fairly 
exercised, admits the fraud so set forth in the replication. 

The mode or manner in which fraud is effected is not a matter of much conse- 
quence ;—it is the effect produced to which the Court must look, in order 
to see if the result is a consequence of the fraud complained of. 

Where fraud is admitted or proved, relief can be obtained in a court of law, as 
well as in a court of equity ; and when the defence of fraud exists at law, the 
party should avail himself of it there. 


Error to Leon Circuit Court. 

The plaintiffs in error brought an action of debt against the de- 
fendants at the Spring term, 1846, of the Circuit Court of the County 
of Leon, upon a bond made by defendants, jointly, for the payment 
of the sum of thirteen hundred dollars. To this bond there was a 
condition which is recited in the opinion delivered by the Court. 

Richard H. Crowell, one of the defendants, was not served with 
process. The other defendants, the Bradfords, pleaded that they 
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were jointly, and not jointly and severally, bound, with one Richard 
H. Crowell, and that, in the year 1843, the plaintiffs impleaded the 
said Crowell, in the Superior Court of the County of Leon, severally 
in an action of debt for and in respect of the very same identical 
cause of action, and recovered judgment against him, in said Court, 
for the very same identical debt in the declaration mentioned. 

To this plea plaintiffs replied: That J. B. Brown, Esq., the at- 
torney for plaintiffs in the suit mentioned in defendants’ plea, took 
judgment against Richard H. Crowell alone, in consequense of false 
and fraudulent representations made to him by Richard H. Bradford, 
one of the defendants—that the said attorney was imposed upon, cir- 
cumvented, and his judgment not fairly exercised, and was induced 
to dismiss proceedings, as to the Bradfords, in consequence of the 
aforesaid representations. 

The defendants demurred, alleging the insufficiency in law of this 
replication. 

At the Spring term, 1848, of the Circuit Court of the County of 
Leon, Hon. Tuomas Batrzett presiding, the matters of law arising 
upon defendants’ demurrer to plaintiffs’ replication being argued, it 
was adjudged that the matters therein contained are insufficient in 
law to maintain the action; and therefore the demurrer was sus- 
tained. 


Douglas, for plaintiffs in error : 


The plaintiffs’ counsel contend that the” judgment heretofore ren- 
dered in this case against Crowell does not bar the plaintiffs’ right to 
recover against the defendants in error : 

1. Because the whole of a joint contract is not merged in a judg- 
ment against one of the joint contractors. Vide Shehee v. Manda- 
ville and Jamieson, 2 Cond. Rep. Sup. Ct. U. S., 362. Drake v. 
Mitchell, 3 East., 257. Brown v. Wooten, Croke James, 73.— 
Coke’s Abr. Rep., 183. 1 Harr. Dig.,22. 2 Greenleaf’s Rep., 191. 
1 Comyn’s Dig. (L. 4,) title Action, 234. Bryant v. Withers, 2 M. 
& Selw., 123. 2B. & Adolph., 892. 7 J. J. Marshal, 416. God- 
son v. Smith, 2 Moore, 157. 

2. Because the joint obligation is not extinguished by a judgment 
against one of the joint obligors. See the above cited authorities. 

3. The recovery of judgment against one, is no release to the 
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others. The recovery of judgment negatives the idea of a release.— 
The authorities cited prove this position. 

4. Nothing short of full payment by one of several joint debtors, 
or a release under seal, can operate to discharge the other debtors 
from the contract. Walker v. McCulloch, 4 Greenleaf, 421. Rug- 
gles v. Patten, 8 Mass., 480. 14 John. Rep., 404. Dennett v. 
Chick et al., 2 Greenleaf, 191. 

5. Judgment and execution without satisfaction is no bar to a re- 
covery against the co-obligors, otherwise in torts. 1 Johns. Rep., 
291. 3 Mod., 87. 1 Ch. Plead., 33, and note G. 2 Hen. & Mun., 
358. Blumfield’s case, Coke’s Abr. Rep., 169. 2 Shower, 494.— 
3 East., 257. Walters v. Smith, 2 B. & Adolph., 892. Bailey v. 
Rogers, 1 Greenleaf, 186. 2 Black., 947. Reese v. Abbot, Cowp., 
832. 2 Bailey, 411. 

Should the Court differ with me on these points, still we hold the 
replication is good and a sufficient answer tothe plea. Fraud vitiates 
all proceedings, and those who are parties to it may not shield them- 
selves under the effect of their own acts. If the attorney was in- 
duced to take a sole judgment against Crowell, one of the joint obli- 
gors, by the false and fraudulent representations of his co-obligors, 
or either of them, or by their simple misrepresentations, then the co- 
obligors, who have pleaded the judgment, cannot take advantage of 
their own wrong. Vide Simmes v. Slacum, 1 Cond. Rep. 8S. C. U. 
S., 539. Borden v. Fitch, 15 Johns. Rep., 121. Fermer’s case, 
Coke’s Ab. Rep., 60. 1 Cain’s Rep., 461. Sinclair v. Fraser, 1 
Doug., 5 and note. Dutchess of Kingston’s case, 1 John. Rep. 424, 
1 Stark. on Evidence, 233. Winchell v. Stiles, 15 Mass., 230. 19 
Johns. Rep., 164. Holker v. Parker, 2 Cond. Rep. S. C., 560.— 


7 Cranch., 453. 


Branch, for defendants in error : 


The first question in this case is—whether the plea of a former 
recovery by plaintiffs against Crowell, one of the joint obligors, is a 
bar to this action ? 

The bond is joint, and not joint and several ; and plaintiffs have 
heretofore, in another and separate action, recovered judgment against 
Crowell. This suit is against the Bradfords and likewise against 
Crowell. 











JANUARY TERM, 1849. 511 





Ferrall et al. vs. Bradfords.—Argument of Counsel. 





No principle of pleading is better recognized than that, on a joint 
obligation or contract, all the parties must be sued jointly. This 
rule is so inflexible that all must be sued, even though one has become 
a bankrupt. Chitty on Pl., 47, 48. 

So, also, if a party bring a joint action on a joint and several 
bond, and one of the parties dies after judgment, he will lose his 
remedy against the assets of the deceased. Chitty on Pl., 49, 50. 

To allow a party to sue the obligors of a joint obligation separate. 
ly or in separate actions, would destroy the universally admitted 
distinction between joint and joint and several bonds or contracts.— 
It would virtually make joint instruments joint and several. 

In this case, plaintiffs, having sued the principal and obtained 
judgment against him, must be presumed to have discharged the 
other obligors, who were only sureties. Crowell, having made no 
objection by plea or otherwise, the plaintiffs had a right to discharge 
the Bradfords: and sue Crowell alone, as they have done. They 
cannot, after having elected to treat the bond as the separate bond 
of Crowell and under that election obtained judgment against him, 
now elect to treat it as the joint obligation of all the parties, and make 
the Bradfords liable in a new suit against all. ‘They must abide 
their election. 

The right of personal action against the Bradfords having been 
once suspended or relinquished, is gone forever, and cannot be re- 
stored by any act on their part. 

Again: By obtaining judgment against Crowell, the bond or cause 
of action became merged in the judgment. It ceased to a debt of 
specialty and became one of record. Having thus become a debt 
of a higher nature, the bond ceased to be the subject of future action. 

Again: Should this action be maintainable, then two judgments 
will be in existence at once against Crowell for the same debt, which 
clearly cannot be. Nor can the Bradfords alone be sued to avoid 
this difficulty ; for if they were, they could show that Crowell was 
jointly liable with them, and indeed the variance between the allega- 
ta and probata would be fatal. 

It has, accordingly, been repeatedly decided by the highest courts 
in this country and England, that a judgment against one on a joint 
contract and in a separate action is a bar to an action against the 
other contractors. Chitty on Pl., 53 and note. Ward v. Johnson, 
13 Mass. R., 148, Robertson v. Smith, 18 Johns. R., 459. King 








512 SUPREME COURT. 





Ferrall et al. vs. Bradfords.—Opinion of Court. 





v. Hoare, 13 Meeson & ‘Welsby R., 494. Gibbs v. Bryant, 1 Pick. 
R., 118. 3 Bacon’s Abr., title Extinguishment, D. Willings & 
Francis v. Consequa, 1 Pet. C. C. R., 306. Beltzhoover v. Com- 
monwealth, 1 Watts R., 126. Anderson v. Levin., 1 Watts & S., 
334. 9 Pet. 8. 10 Peters, 449. 

2. The replication to the second plea of former recovery, alleging 
that this recovery had been obtained by the fraud of the Bradfords, 
was bad, and the demurter thereto was properly sustained. 

The plaintifis, being parties to the judgment, could not aver that 
it was fraudulent. A party to a judgment cannot impeach it collat- 
erally. Until reversed, a judgment is in force ; and being a record, 
no averment can be made against its validity. Chitty on Pl., 521.— 
2 Black. Comm., 22. Moses v. McFarland, 2 Burr. R., 1005. 1 
Starkie on Ev., 254. 2 Phillips on Ev., 515. Homer v. Fish et 
al., 1 Pick. R., 435. Hooks v. Moses, 8 Iredel R., 90. 1 Saun- 
ders, 92, (b). 


HaweE1ns, Justice, delivered the opinion of the Court : 


For the better understanding of the case at bar, the second plea 
of the defendants, Bradford’s, is set forth at length. “ And for fur- 
ther plea, the defendants, Edward Bradford and Richard H. Brad- 
ford, by their attorneys, J. & L. Branch, crave oyer of the said wri- 
ting obligatory, and it is read to them, &c.; they also crave oyer of 
the condition of the said writing obligatory, and it is also read to 
them, in these words: ‘ The condition of the above obligation is such, 
that whereas the aforesaid Lewis Hale, Michael Ferrell and Thomas 
M. Crowell, are bound as bail for the said R. H. Crowell, for his 
appearance at the next Superior Court, to be holden in the county of 
Halifax, in the State of North Carolina, in a certain suit, wherein 
the heirs of William Crowell, deceased, are plaintiffs, and the said 
Crowell is defendant. Now, if the said R. H. Crowell shall appear 
at the said court, to be held in October next, and surrender himself 
in discharge of his bail, or if he shall pay the amount which may 
be recovered against him, then this obligation shall be null and void.’ 

Witness our hands and seals, this 11th May, 1841. 

R. H. CROWELL, [SEAL. | 
EDWARD BRADFORD, [sEAL. | 
RICHARD H. BRADFORD, [seat.]” 











JANUARY TERM, 1849. 513 





Ferrall et al. vs. Bradfords.—Opinion of Court. 


“ Which being read and heard, the said defendants, Edward Brad- 
ford and Richard H. Bradford, say—they became bound to the said 
plaintiffs, by the writing obligatory in the declaration mentioned, 
jointly with the defendant, Richard H. Crowell, and not severally ; 
and that the said plaintiffs, notwithstanding the said writing obliga- 
tory was the joint obligation of the said Richard H. Crowell, and the 
said Edward Bradford and Richard H. Bratlford, heretofore, to wit : 
at the Spring Term of the Superior Court of the Middle District of 
Florida, sitting for the county of Leon, in the year eighteen hundred 
and forty-three, impleaded the defendant, Richard H. Crowell, one of 
the joint obligors of said writing obligatory, severally, in a certain 
action of debt, for detaining and not paying the very same identical 
debt, and for and in respect of the very same identical causes of ac- 
tion in the said declaration mentioned, and that such proceedings 
were thereupon had in the said court in that plea; that afterwards, 
to wit: on the twenty-fitth day of April, Anno Domini, eighteen hun- 
dred and forty-three, the said plaintiffs, by the consideration and judg- 
ment of the said court, recovered in the said plea against the said 
Richard H. Crowell, the sum of thirteen hundred dollars, and one 
hundred and ninety-four dollars and seventy cents, and their costs 
about their said suit in that behalf expended; whereof the said 
Richard H. Crowell was convicted, as by the records and proceed- 
ings thereof still remaining in the said Court more fully and at large 
appears ; which said judgment still remains in full force and effect, 
not in the least reversed or made void. And this the said de- 
fendants, Edward Bradford and Richard H. Bradford, are ready to 
verify ; wherefore they pray judgment, if the said plaintiffs ought to 
have or maintain their aforesaid action thereof against them, &c.” 
To this plea, the following amended replication was filed: “ And 
the said plaintiffs, Lewis Hale, Michael Ferrall and Thomas M. 
Crowell, by their attorneys, as to the said plea of the said defendants, 
Richard H. Bradford and Edward Bradford, by them secondly above 
pleaded, say—that they, the said plaintiffs, by reason of any thing 
by the said defendants in that plea alleged, ought not to be barred 
from having and maintaining their aforesaid action thereof against 
them, the said defendants, because, they say, that, at the time of the 
taking of the said judgment, in said plea mentioned, against Richard 
H. Crowell alone, Joseph B. Brown, the attorney of record, who 
conducted, prosecuted and managed the suit in which said judgment 
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was taken for plaintiffs,.was imposed upon, circumvented and his 
judgment not fairly exercised, and said attorney was induced to dis- 
miss the proceedings as to the said defendants, Richard H. Brad- 
ford and Edward Bradford, and to take a judgment against Richard 
H. Crowell alone in said plea mentioned, in consequence of the false 
and fraudulent representations of the defendant, Richard H. Brad- 
ford, one of the said defendants, and this they, the said plaintiffs, are 
ready to verify ; wherefore they pray judgment and their damages, 
by reason of the non-payment of their debt, to be adjudged to them, 
&c. &c.” 

By the defendants, a demurrer was put in to this replication, and 
was sustained by the Court. 

The plaintiffs in error have assigned the following causes of er- 
ror : 

1. The Court below erred in sustaining the plea of former re- 
covery, pleaded in the second plea of the defendants. 

2. The Court erred in sustaining the demurrer to plaintiffs’ repli- 
cation to said plea of former recovery. 

3. The Court erred in not giving judgment for plaintiffs on the de- 
fendants’ demurrer to plaintiffs’ replication to said plea of former re- 
covery. 

4. The Court erred in deciding the defendants’ plea of former re- 
covery against the said Richard H. Crowell a bar to plaintiffs’ ac- 
tion. 

Two questions raised by the pleadings and by this assignment of 
errors, present themselves for the consideration of the Court. 

First. Where there is a joint obligation given by three persons, 
and judgment is taken only against one, whether that judgment can 
be pleaded in bar to a subsequent suit upon the same cause of action, 
by the other parties to the instrument ? 

Second. If this plea of judgment recovered is a good bar to the 
subsequent suit, the next enquiry is, how far its effect can be coun- 
teracted and avoided by the false and fraudulent representations of the 
party setting up this bar; and owing to which, judgment in the orig- 
inal suit was taken against Richard H. Crowell alone, without join- 
ing the Bradfords, his co-defendants ? 

We will discuss them in their order ; and as to the first point, we 
are clearly of opinion, that a judgment, without satisfaction, recover- 
ed against one of two or more joint debtors, is a bar to an actiom 
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against the others. We are aware that there have been conflicting 
decisions upon this question; but we must decide it upon what we 
deem principle, and upon the authority of decisions entitled to the 
greatest respect, not only for the reasoning contained in them, but 
for their having been made by judges of the highest character and 
reputation. 

If parties enter into a joint obligation, it is certainly to be under- 
stood they are to be sued jointly, and not severally. It is part of 
their bargain, and they have a right to insist upon its fulfilment. In 
the words of C. J. Spencer, “ Each debtor is bound for the whole, 
until the debt is paid; but as regards the remedy to coerce payment, 
there is a material and settled distinction. If they have undertaken 
severally to pay, separate suits may be brought against each; but 
when their,undertaking is sornT, unless they waive the advantage, 
by not interposing a plea in abatement, they must be sued jointly, if 
in full life, and neither has been discharged, by operation of a bank- 
rupt or insolvent law, or is not liable on the ground of infancy.”— 
Robertson v. Smith e¢ al., 18 Juhn. R., 477. 

The principle we have laid down is to be found in all the text 
books. In Chitty on Pl., 48, we find that, where there are several 
parties, if the contract be joint, they must all be made defendants.” 
So in Comyn Dig., tit. action, K. 4, “a recovery against one obligor 
and execution, will be a bar in debt against the other.” It is true, 
that in the same work, tit. as above, L. 9, it is said: “So a recovery 
and execution against one, where the thing demanded is certain, is 
no bar in another action, against another, upon the same founda- 
tion—as if two be bound by a bond, a recovery and execution against 
one, is no bar to an action upon the same bond against the other 
obligors.” Baron Parke, in a case to be cited hereafter, remarked, 
in relation to this last clause in Comyn, “ that it is merely a repe- 
tition of the old cases relating to joint and several bonds,” and such 
seems to have been the opinion of C. J. Spencer. 

We are aware, that in stating our conclusion,.we may be said to 
have impugned a decision of the highest legal tribunal in our coun- 
try, the Supreme Court of the United States, and that decision, too, 
pronounced by Chief Justice Marshall. Shehee v. Mandeville, 6 
Cranch, 263. Delicate must be the task at all times of criticizing 
an opinion emanating from such a source—bold, perhaps, the tribu- 
nal that may differ from its conclusions ; and we are free to admit, 
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that in that case the rigid technicalities of the law were made to 
succumb and give way to equity and justice. There certainly seems 
something exceedingly unjust in one partner, receiving the profits of 
a partnership for a long period of time, and upon the concern be- 
coming unsuccessful, concealing his interest, and leaving a third 
person to bear the loss; besides, if he were a secret partner, how 
could the creditor learn whom to sue? But ita lex scripta est. The 
case at bar stands upon a different footing ; the suit was upon a 
, bond—in which, of course, all the names of the obligors were clear- 
>. ly and distinctly set forth. 

The decision, however, in Shehee v. Mandeville, has been direct- 
ly overruled in this country, and in England. In Ward v. Johnson, 

, et al., 13 Mass., 148, it was quoted by the plaintiffs, and its doctrine 
denied by the Court, Justice Wilde holding : “This being a joint 
action, to support the declaration, a joint subsisting cause of action 
must be shown against both the defendants.” (There had been a 
previous judgment against one of the defendants, upon the same 
cause of action.) “We know of no principle of law,” he further 
says, “ which can authorize us to give separate judgments in an ac- 
tion on a joint contract.” 

In the case before cited, 18th Johnson, it was commented upon at 
large by C. J. Spencer, and received his decided disapprobation, and 
the principle contained in it was overruled by the Court. So, too, 
in Peters’ C. C. Reports, 301, Judge Washington says: “a judg- 
ment against one partner extinguishes the simple contract debt as 

‘ completely as if one had given his bond for it.” This same princi- 
ple is sustained in the Courts of Pennsylvania. 9th Sergeant & 
Rawle, 142; 1 Watts & Sergeant R., 339, and in the latter case, 
the decision of Shehee v. Mandeville, is not considered as au- 
thority, though with an expression of regret by the Court that it had 
been overruled, as “ its justice might have supported it.” 

Chancellor Kent, in Penney v. Martin, 4 Johnson Ch. Rep., 567, 
approves of the decision in the case of Willings & Francis v. Con- 
sequa, 1 Peter C. C. R., 301, before cited, and refused even in equi- 
ty to enforce the rights of a creditor against a dormant partner. The 
decisions in Peters’ C. C. Reports, and that of Penney v. Martin, 
were made several years posterior to that of Shehee v. Mandeville. 

The general principle as asserted by the Court, is fully sustained 
also by a solemn decision of the Court of Exchequer in England, 
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King and another, v. Hoare, 13 Mee. & Welsby Repts., 495. The 
case of Shehee v. Mandeville was cited before that Court, but it was 
not deemed satisfactory, and was disregarded. In this case, there are 
some dicta of Baron Parke upon the subject of extinguishment, and 
sustaining the argument of counsel for the defendants. He remarks, 
that “If there be a breach of contract or wrong done, or any other 
cause of action by one against another, and judgment be recovered 
in a court of record, the judgment is a bar to the original cause of 
action, because thereby it is reduced to a certainty, and the object of 
the suit attained, and it would be useless and vexatious to subject the 
defendant to another suit, for the purpose of obtaining the same re- 
sult. Hence the legal maxim, transit in rem adjudicatam. The 
cause of action is changed into matter of record, which is of a higher 
nature, and the inferior remedy is merged in the higher. This ap- 
pears to be equally true, where there is but one cause of action, 
whether it be against a single person or many.” With these re- 
marks, we dismiss the first point in the case, and we come now to 
the second. 

This involves a question of more difficulty, inasmuch as we can 
find no case precisely analagous, to assist us in coming to a conclu- 
sion. The facts succinctly are these: The plaintiffs in the Court 
below took judgment against only one of the joint obligors, and when 


that fact is pleaded by the defendants in bar, they reply that they did. 


only do so, because their attorney was circumvented and induced to 


dismiss the proceedings as to the other defendants, in consequence of 


the fraudulent representations of one of the defendants. 

It matters little as to the mode or manner in which fraud is effect- 
ed. A court must look to the effect, and ask if the result is a con- 
sequence of the fraud. Here the defendants seek to avail them- 
selves of a legal defence, arising from a state of facts which they 
themselves by their fraud have produced. They admit, virtually, by 
their demurrer, that the plaintiffs have been deprived of a legal right 
by their fraud, and they seek now, by their defence, to take advan- 
tage of their own wrong—a defence admitted to arise from their own 
fraudulent act. The question now is, will such a defence be avail- 
able, tolerated, or allowed ? Law, reason, justice and morality, unite 
in a negative response. 

Lord Coke says, that “ fraud and deceit by him who is trusted is 
most odious in law.” “The common law doth so abhor fraud and 
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covin, that all acts, as well judicial as others, and which of them- 
selves are just and lawful, yet being mixt with fraud, are in judg- 
ment of law wrongful and unlawful.” 3 Reports, Fermer’s case.— 
Lord Mansfield, too, (Cowper 434,) remarks: “ The principles and 
rules of the common law, as now universally known and understood, 
are so-strong against fraud in every shape, that the common law 
would have attained every end proposed by the statutes of 13th and 
27th Elizabeth.” 

Fraud will vitiate any, even the most solemn transactions, and an 
asserted title to property founded upon it is utterly null. 15 Peters’ 
S. C. R., 594. 2 Howard, 284. No doubt a record may be af- 
fected and even vitiated by fraud. White vr. Hall, 12 Vesey, 324. 
Hampson v. Hampson, 3 Vesey & Bea., 42. But. this principle of 
fraud is so generally admitted, it is useless to multiply authorities. 

We do not deem it imperative, as contended for by counsel, that 
the plaintiffs should be driven into a court of equity for redress, if a 
fraud has been perpetrated. We consider the defence to the plea in 
this case, as set forth in the replication, a good one at law. Judge 
Story remarks : “To remedy defects in common law proceedings, is 
the principal reason of interference—that a wrong is done for which 
there is no plain, adequate and complete remedy in the courts of 
common law.” 1 Story’s Equity, 53. 

It is an admitted principle that a court of law has a concurrent 
jurisdiction with a court of chancery in cases of fraud. The princi- 
ciples as to fraud may be often more correctly applied in a court of 
equity than in courts of law. Chancery can compel discovery of facts 
which a court of law cannot. Fraud may frequently be presumed in 
equity by the chancellor, while at law, it is the province of the jury 
to find the facts and determine their character, under the instruction 
of the court. 8 Peters, 244. 12 Ibid., 11. 10 John R., 462. 4 
Wash. C. C. R., 662. 

The Supreme Court of Massachusetts, in speaking of this subject, 
hold this language : “ But when a court of law has regularly the 
fact of fraud admitted or proved, no good reason can be assigned 
why relief should not be obtained there, although not always in the 
same way in which it may be obtained in a court of equity.” Boyn- 
ton v. Hubbard, 7 Mass. R., 112. 

So in the case at bar, the fraud is admitied ; then why should not 
the Court act upon it? A chancellor, too, might feel no little diffi- 
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dence in allowing an appeal to his jurisdiction, when a good defence 
existed at law, of which the party had not availed himself; and we 
all know that negligence in this respect meets with no favor ina 
court of equity. 

At the first blush we thought we discovered some difficulty arising 
from the fact that only one of the defendants is alleged to have been 
guilty of the fraud, but it soon disappeared ; for we find this principle 
broadly laid down—that interests gained by one person by the fraud 
of another cannot be held by them; otherwise fraud would always 
place itself beyond the reach of the Court. 4 Iredel Eq. Rep., 219, 
citing Bridgman v. Green, 2 Vesey, 627. Huguenin v. Basely, 14 
Vesey, 273. 

Again, a plea which is bad in part is bad in toto. If, therefore, 
two defendants join in a plea which is sufficient for one but not for 
the other, the plea is bad as to both; for the court cannot sever it 
and say that the one is guilty and that the other is not, when they all 
put themselves upon the same terms. Chitty on Pl., 598 (7th Am. 
ed.) 1 Saunders’ R., 28, note 2. So an entire plea cannot be good 
in part and bad in another part, because such entire plea is not di- 
visible. 1 Saun., 27. Stephens on Pl., 448. 1 T. R., 40. 3 T. R.. 
376. 3 Mass., 310. 7 Cranch., 159. 7 Cowen, 330. 

In relation to the doctrine of transit in rem adjudicatam, a maxim bor- 
rowed from the civil law, we are free to admit that it would have been 
available but for the fraud of those setting it up against the plaintiffs, 
inducing them to single out one of the joint obligors against whom to 
take judgment ; and we are disposed to carry out the civil law doc- 
trine of the restitutio ad integrum, so far as the defendants are con- 
cerned, by restoring the plaintiffs, as near as may be, to the same 
state in which they would have been but for the fraud of the defend- 
ants. Of course, we are not to be understood as intending to set 
aside the judgment against Crowell, in this collateral way. It would 
have been better, no doubt, for the plaintiffs to have had it reversed 
or vacated before the second suit was brought. Crowell was not 
served with process in the last suit, so that there cannot be two 
judgments against him. That a legal anomaly, two judgments on a 
joint cause of action, has, by the peculiar circumstances of the case 
been produced, must be admitted. But who occasioned it? Who is 
to complain? Crowell will scarcely do so, and the defendants have 
no right to be querrulous, estopped as they are by their acts and 
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their own conduct in the premises. [If the plaintiffs in this 
case were to be turned out of Court, an anomaly far more to be re- 
gretted, involving the strongest principles of justice, would arise, viz : 
a deep, palpable wrong, without a corresponding remedy. We have 
argued this case, of course, as it stands upon the pleadings. Whether 
fraud actually was committed, or not, is a question easily solved by the 
creation of an issue of fact in the Court below, to which the parties 
are remitted. 

With these views we are of opinion that the judgment of the Court 
below should be reversed. It is therefore ordered that it be reversed 
and the cause remanded for further proceedings not inconsistent with 
this opinion. 

Per curiam. 





Danret McoRaeny, Trustet, &c., Puarwntirr 1x Error vs. Wit- 
L1aM Jonson anD Wormtey R. Moors, Derenpants in Error. 


The trustee of a married woman is the proper person to bring an action at law 
for asserting or defending the legal title, and every action founded on such 
title must be brought in his name. 

The fact that the property, for an injury to which the action is brought, was in 
the actual possession of the feme at the time of the injury, does not change 
or affect the right of the trustee to sue. 

When the deed of trust allows the property to remain in possession of a mar- 
ried woman, her possession is consistent with the deed, and she is to be 
regarded as the agent of the trustee. 


The right of action, in such case, cannot be in the husband and wife, the 
cestui gue trust—he having neither the ownership nor possession. 

Wherever the trust would be supported in equity, the right of the trustee will 
be supported at law. 


The trustee is the owner and has all the remedies devised by law for any injury 
done to the property in his charge. 


In cases of injury to slaves, the American courts give a more enlarged protec- 
tion than prevails in cases of mere chattels. They are moral and sentient 
beings, and the right of the master to maintain trespass for any battery of 
his slave is clear and well settled, 
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This was an action of trespass, brought in the Circuit Court of 
Leon County, by McRaeny, Trustee’of Rebecca C. Williams, against 
William Johnson, Daniel Johnson, Wormley R. Moore and James 
G. Wells, claiming damages for a trespass which was alleged to have 
been committed by defendants, and which consisted in assaulting and 
beating a certain slave of plaintiff, so that he died. Defendants plead- 
ed not guilty. 

At the Fall term of the Circuit Court of said County, in the year 
1847, the Hon. Tuomas Dovetas, Judge presiding, the case was 
argued and submitted to the jury, who found the following verdict : 

“The jury empannelled in this cause appeared in Court and upon 
their oaths do say that the defendants are guilty in manner and form 
as the plaintiff against them has complained, and they do assess the 
plaintiff ’s damages, by occasion thereof, to four hundred and thirty- 
five dollars, subject to the opinion of the Court upon the following 
points reserved :—Whether, inasmuch as the jury find that the said 
plaintiff claims title to the negro, Sam, under and by virtue of a deed 
of trust from Joseph Williams, which is on file in this cause, where- 
by an interest in, and the possession and use of, said slave was se- 
cured to Rebecca Williams during her life, and the said Rebecca 
Williams was in possession of the slave under said term, so secured 
to her, not then expired at the time of the alleged trespass, the said 
plaintiff can maintain this action; and if the Court shall be of opinion 
that the said plaintiff can maintain this action, then the verdict is to 
be entered for the plaintiff, as aforesaid; but if the Court shall be 
of a contrary opinion, then a verdict is to be entered for the de- 
fendants.” 

Upon this special verdict the Court below, being of the opinion 
that the law upon the point reserved was for the defendants, gave 
judgment accordingly.” 

There were other points in the case arising out of the right of 
challenge, but not material to be noticed in this statement. 

The plaintiff, before trial, dismissed his suit as to Wells and Daniel 
Johnson. 


Archer, for plaintiff in error, 


I.—Contended that the Court erred in deciding the point reserved 
in favor of the defendants ; 
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1. Because the possession of Mrs. Williams was the possession in 
law of the plaintiff. 1 Chitty Pl.,175. 8 Taunt., 676. 

2. Trespass lies by the legal owner though not entitled to imme- 
diate possession, when there is a destruction of the chattel. 2 Saun- 
ders’ Pl., 862. 2 Saund. Rep., 479. 1 Chitty Pl., 198—200. 12 
Wend., 98. 8 Metcalf, 235. 

3. For injury to a slave by force trespass lies by the general own- 
er, under all circumstances. Gilliam v. Senter, 9 Ala., 395. 2 
Bailey, 95. Harper, 113. 1 McCord, 100. Dudley’s Law and 
Equity Rep., 83. 

II.—The Court erred in allowing eight challenges to defendants 
in empannelling the jury. 

III.—The Court erred in giving judgment for all the costs against 
plaintiff, when the verdict was in his favor. 





Randall 4 Thompson, for defendants in error : 


The only question here is, whether the Court below erred in its 
judgment on the special verdict. It will be seen that the jury sub- 
mit to the Court, whether the plaintiff had such an actual or con- 
structive possession and also such a general or qualified property in 
the slave, as will entitle him to maintain trespass vi et armis. [See 
special verdict. ] 

The plaintiff must, at the time when the injury was committed, 
have had an actual or constructive possession, and also a general or 
qualified property therein. 3 Stephens’ N. P., p. 2637. 1 Term 
R., 480. 2 Greenleaf on Ev., 504, 506. 4 Term R., 489. 7 
Term R., 9. 

But if the general owner has parted with the possession, and the 
bailee have a right to use the thing, the constructive possession is re- 
butted, and he can no longer maintain trespass, though he retain the 
right of property, because he has not an immediate right, but only a 
reversionary right ; and when that is the case, the owner cannot 
maintain trespass for an injury done to the property, even by a stran- 
ger, but is driven to his action on the case. 2 Tucker’s Coms. 90, 91. 

Whether the general owner can maintain trespass for the taking 
or injury of a chattel while in the hands of a bailee, or person 
having a special property, depends on the question whether such owner 
has the constructive possession. If the bailee has a right of posses- 
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sion for any time, however inconsiderable, to the exclusion of the 
owner, such owner cannot maintain trespass. 

Therefore, where furniture of a landlord, let with a house, was taken 
under an execution against the tenant, it was held that the landlord 
could not maintain trespass against the sheriff, for he had not the 
constructive possession. Ward v. Macauley, 4 Term R., 489.— 
Smith v. Plomer, 15 East., 607. Gordon v. Harper, 7 T. R. 9.— 
Ryan & Moody’s Ca., 99. 9 Bac. Abr., title Trespass, 455, note A. 

Thus it will be seen that a voluntary bailment, if it have secured 
to the bailee the right of possession for any the least considerable 
time, to the exclusion of the owner, such owner cannot maintain tres- 
pass for injury done during such bailment. 

In the case at bar, McRaeny had neither actual nor constructive 
possession. Moreover, he had not the right to the possession—that 
was in another, by a title and tenure as good as his own right to the 
reversion. 

Now the exception to this rule yet more fully confirms the correct- 
ness of our position. 

That “ exception” is—where the owner has parted with his posses- 
sion to a carrier, servant, &c., giving him only « bare authority to 
carry or to keep, not coupled with an interest in the thing, such own- 
er may yet maintain this action. Stephens’ N. P., 2636. 

But “e contra”—when the authority of the bailee is something 
more than a bare authority to carry or to keep; when it is a vested 
interest in the thing in possession, coupled with the use, this action 
cannot be maintained by the general owner. 

This is illustrated by the case of Hall v. Pickard, 3d Camp., 189. 
See opinion of Lord Ellenborough, 61, g., in the above case. 

Now, for the American rule on this point, see Mr. Justice Wash- 
ington’s opinion in Corfield v. Corfield, 4 Wash. C. C. R., 387, in 
a case analogous to the one in 3d Campbell. 

See further cases cited in 4th Wash. C. C. R., to wit: 1 Chitty’s 
PL, 166, 7.—193, 4.150. 8 Johns. R., 337. 11 Johns., 385.—= 
7 Johns. 9, 535. 

Cases may be multiplied to any extent :—5 Vermont, 274, 328.— 
6 Ibidem, 622. 11 Pick., 382. 13 Johns., 141,561. 21 Pick., 367. 
1 New Hamp., 110. 4 J.J. Marsh., 18. 

To get rid of this difficulty the counsel for plaintiff in error assert 
that the possession of Mrs. Williams is the possession of McRaeny, 

17 
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trustee, and thus seek to shelter themselves behind the principle of 
law that the possession of the cestui que trust is that of trustee. 

But it must be seen that the principle cannot apply here to the 
possession secured to Mrs. Williams, individually, in the same deed 
that secured to McRaeny his title as trustee. 

It may be true, as laid down in Tillinghast’s Adams on Ejt., p. 52, 
that “cestui que trust is tenant at will to the trustee,” and for the 
very obvious reason that, the whole estate, legal title and possession 
usually going to trustee, the possession of cestui que trust is ordina- 
rily, in fact, but permissive by trustee, and is, in fact, his very pos- 
session. 


Opinion by Justice Battzext : 


That the owner of a slave is entitled to damages from a wrong 
doer for an injury occasioning his death, is not denied ; but in the 
present case it is urged, that the trustee is not the proper person to 
bring the suit, nor trespass the form of action appropriate to such an 
injury. The slave, on whose account the action is instituted, is found 
by the jury in their special verdict to have been in the possession of 
a married woman, under adeed of trust constituting the plaintiff trus- 
tee; and whether he can maintain the action, under such circum- 
stances, is the question. 

For injuries to personal property, without amotion or carrying it 
away, the remedy is either trespass or case. The injury should be 
immediately injurious in the action of trespass, and the plaintiff should 
be in the actual or at least constructive possession of the chattel at 
the time it was injured. Arch. Pl. & Ev., p. 16, 17. Constructive 
possession is where the general owner, although the chattel is in the 
actual possession of another, has the right to reclaim it immediately ; 
the person in possession not being entitled to retain it against his 
will. 8th Pickering, p. 335. Bacon Abridg., title trespass, C. 7th 
Connecticut R., page 235. 5th Vermont R., page 97. The plain- 
tiff must have a constructive possession in respect of the right being 
actually vested in him. 1 Term. Rep., 480. 3 Day, p. 498. 8 
Johnson, p. 432. A general property in a personal chattel draws to 
it the possession in law. Bacon Abridg., title trespass, C. 7 Con- 
necticut, 235. 5th Vermont, 97. Not only he who has the prop- 
erty, but also he who has the possession of goods, shall maintain 
trespass for the goods. 7th Comyn’s Digest, 510. 
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Has the trustee for a married woman such property or possession 
by right actually vested as will enable him to maintain the action ? 
We confess that but for the confidence with which the contrary has 
been maintained by learned counsel, we should have no hesitancy in 
giving an affirmative answer, as he is the proper person to bring any 
action at law for asserting or defending the legal title, and every ac- 
tion founded on such title must be brought in his name. Lewin on 
Trusts, p. 481, 482. The trustee cannot maintain the action in 
this case, it is said, because the feme was in the actual possession, 
and by the deed was entitled to it. There is nothing peculiar in 
this ; “ for,” says an eminent writer, “ it is a case that seldom hap- 
pens, for the trustee to be in the actual possession.” 1 Cruise’s Di- 
gest, 489. 

In the case of Haselton v. Gill and another, which was trover for 
eight cows, &c., the marriage settlement was in trust, that the trus- 
tees should permit the feme (about to be married) to keep and enjoy, 
and at her will to sell and dispose of the said cows and premises, and 
the increase and produce to arise and be produced from the same, for 
her own use, &c., and to carry on the business and trade of a cow 
keeper and milk-seller; and the action was by the trustees, for part 
of the cattle contained in the deed, and others bought with the trust 
money. Lord Mansfield says: “ By the common law the wife can 
have no property during the coverture, but all her estate is in the 
husband. But courts of equity have for ages past thought the rules 
of the common law too hard, and have thought it right to protect the 
property of the wife from the extravagance of the husband, in cases 
clear of fraud. This is done by the intervention of trustees, and thus 
far the wife is, to all intents and purposes, a single woman. And 
whenever the trust can be supported in equity, this Court will con- 
sider the trustee entitled at law.” The title having been contested as 
fraudulent, on account of the possession, Ashurst and Butler, Justices, 
say, “it was consistent with the deed—the wife was the agent of the 
trustees—she acted as their agent, and a recovery was had.” 3 Term 
R., p. 622,n. To the same effect, and under like circumstances, 
are the cases of Jarman v. Woolaston and another, 3 Term R., p. 
622. Caddogan v. Kennett, 2 Conn. R., 242, and Foley, &c. v. Sher- 
iff of Middlesex, stated in a note to this latter case. These were cases 
of trover, yet property is required in it, as wellas intrespass. ‘When 
the defendant takes goods wrongfully and by trespass, the plaintiff, if 
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_ he brings trover, waives the trespass, and admits the possession to 

have been lawfully gotten.” Coolidge v. Chitty, &c. 1 Bur., 31.— 
“ Two things are necessary in the action of trover—property in the 
plaintiff, and a wrongful conversion by the defendant.” Ibid. In 
trover, there must be proof of actual possession, or that plaintitf was 
entitled to the immediate possession of the goods. 2 Phillips’ Evi- 
dence, 221. 7 Term. R., 13. A case still more conclusive is that 
of Wooderman v. Baldock, being an action of trespass, for the as- 
portation of goods, brought by trustees, under a deed of assignment, 
with a clause for the trustees to permit the goods to remain in 
possession of the assignor—those remaining with him were levied 
upon, and suit being instituted, a recovery was had, no objection 
being raised as to the form of the action, or to their want of pos- 
session, although a new trial was moved on other grounds. 8 Taun- 
ton, 677. 

Referring to elementary treatises, whilst the rule is as we have 
stated, as to the right of the trustee to sue, there is no exception as 
to any particular action, or class of cases. He is owner, and there 
is no reason for denying him all the remedies devised by law for re- 
dress for any injury sustained by the property under his charge. Nor 
is there any obstacle, on account of the interest of the cestui que 
trust ; the cases just quoted speak of him as the agent of the trus- 
tee ; others, of his possession as the “very possession of the trustee,” 
and not liable to be displaced by it, however long continued, the 
holding not being adverse. Hill on Trustees, 266. Adams on Eject- 
ment, 52. Such right to the possession, it is said, is recognised in 
equity only. Lewin, 481. Again: cestut que trust is regarded as 
tenant at will and at sufferance of the trustee. Hill, 266. Lewin, 
481. In Dane’s Abridgement, as mere borrower of goods from the 
trustee. 4 Dane, 249. Courts of law do not distinguish between 
a suit brought by trustee against his cestui que trust, and that by 
another person. 8 Term Rep., 122, 123. Nor are trustees for 
married women, as has been insisted in argument, mere nominal ap- 
pointments, or dry trustees; on the contrary, we find them classed 
amongst the trustees clothed with active duties. Hill,545. Where, 
then, is the pretext for considering their interests and rights as dis- 
tinct or separate ? If the provision, entitling the feme in a trust deed 
to the possession, may not be noticed or asserted in a court of law, 
by what rule or right can it avail a stranger claiming its protection, 
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not only adversely, but in a manner to annihilate and destroy, as well 
the possession as the interest and property itself? 

It is sought to bring this suit within the authorities holding that 
trespass will not lie in cases where there is a bailment or right of 
possession derived fromthe owner. To this it may be answered, that 
if the trustee of Mrs. Williams, by his implied sanction, had hired 
the negro for a term, and during its continuance the injury had been 
committed, there might be pretext for the argument, though even in 
such case the destruction of the chattel, for obvious reasons, will give 
right of action even against the bailee. 1 Chitty Pl., 171. 

In cases of injury to this peculiar species of property, the Ameri- 
can Courts, by a spirit of enlightened humanity, have extended a 
more enlarged protection than prevails in cases of mere chattels ; it 
is said, “ slaves are, by the operation of our law, deprived of all per- 
sonal rights, yet they are moral agents, subject to the same feelings, 
and have a right to protection from abuse, as other human beings.” 
Whilst different remedies have been used, “ they all, either impliedly 
or expressly, admit the right of the master to sustain trespass for 
any battery of his slave. 2 Bailey, 95. Harper, 113. 1 McCord, 
100. 11th Alabama, 395, n. s. 

The right of action for the injury in the present case, is asserted 
to be in the husband, Williams, and his wife the cestui que trust, but 
he has neither the ownership nor possession—neither a right in law, 
nor one in fact. For him to maintain the action, is to permit him 
to defeat his own deed, and destroy the very interest he had vested in 
the trustee. We are satisfied that the trustee is the person to bring 
the suit, or there is no remedy—that it was his duty to have brought 
the action, and that it was rightly brought. 

The judgment of the Court below will be reversed and set aside, 
and the cause remanded, that a judgment may be entered on the 
special verdict for the plaintiff in that Court. 
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Ausert G. Porter, Puarntirr in Error, vs. Paut R. Bevit1, 
Derenpant IN Error. 

The act of 1843, T. Dig., 340, does not authorize the admission in evidence 
of such records or judicial proceedings from other States as are plainly ir- 
regular, or defective, or void, but only such as are valid between the par- 
ties. 

If _it appears from the record of the judicial proceedings of a Court in another 
State, that a judgment was rendered against a party not legally summoned, 
the judgment will be considered here as void, just as such judgment would 
be regarded, if rendered in this State against a person not legally sum- 
moned. ‘ 

‘Where the Courts of this State are required to sanction and epforce the pro- 
ceedings of the Courts of other States, the regularity of such proceedings 
can and ought to be inquired into. 

Where the rule of Court in a sister State, made in pursuance of authority 
given by law, requires in any given case personal service of notice of any 
proceeding, or publication in a gazette or newspaper, and no such notice 
or publication appears in the record of the proceedings offered in evidence 
in the Courts of this State, such proceedings, so far as concerns the party 
here, against whom they are attempted to be enforced, will be regarded as 
coram non judice, and not binding upon him. 

Error to Jefferson County Circuit Court. : 

This cause was tried at the Spring Term of the Circuit Court, sit- 
ting in and for the county of Jefferson, in the year 1845, the Hon. 
Georce S. Hawxrns, Judge, presiding. 

An action of assumpsit was brought on the copy of a note, which 
had been established by certain proceedings in the Superior Court of 
Effingham County, in the State of Georgia, a certified copy of which 
proceedings was offered in evidence on the part of the plaintiff in 
the Court below, and held not to be admissible. A full statement of 
the case, and of the proceedings had in the State of Georgia, is con- 
tained in the opinion delivered by the Court. 


Archer, for Plaintiff in Error. 
Call, for Defendant in Error. 


Opinion by Justice Lancaster : 


Upon the trial of this cause in the Court below, the plaintiff of- 
fered in evidence a copy from the record of the Superior Court of 
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Effingham County, in the State of Georgia, of certain proceedings 
had in the said Court, wherein Albert G. Porter was petitioner, and 
one Stephen P. Bevill and Paul R. Bevill were made defendants— 
the object of said proceedings being to establish a copy, in lieu of a 
note alleged to be lost, which said copy is certified by the Clerk of 
said Superior Court of Effingham County, Georgia, to be a true copy 
of the proceedings had in said Superior Court, and his seal of office 
is thereto annexed. To the introduction of which in evidence, the 
defendant by his counsel objected—which objection was sustained 
by the Court, and the said certified copy of the record ruled to be in- 
admissible. To which ruling the plaintiff excepted—which was 
signed, sealed and made part of the record in this case. 

The question for this Court to adjudicate is, whether the copy of 
the proceedings, certified as above, was admissible as evidence 
against this defendant, or not? 

By the act of the year 1843, Thompson’s Dig., 9@®, it is enacted : 
“ The records and judicial proceedings of any Court of another State, 
or of the United States, shall be admissible in evidence in all cases in 
this State, when authenticated by the attestation of the clerk, pro- 
thonotary, or other officer having charge of the records of such 
Court, with the seal of such Court annexed.” 

A literal construction would seem at once to exclude these pro- 
ceedings from being admitted as evidence ; they do not purport to 
be original, but only a certified copy from the original. This ques- 
tion is not deemed necessary to be adjudicated in this case. But if 
it were conceded that the provision of the act before recited, author- 
ized the admission in evidence of certified copies, so far as the au- 
thentication is material, it seems in due form. 

This Court cannot understand that it was the intention of the Leg- 
islature, by the above recited enactment, to authorize the admission 
in evidence of such records, or judicial proceedings, from other States, 
as are plainly irregular and defective, or void; but only such as are 
sound and valid between the parties by whom, and against whom, 
they are sought to be used. A judgment obtained in this State could 
not bind a person not a party to it; nor yet a person sought to be 
made a party, unless he voluntarily appeared, or was duly and legal- 
ly cited to make his appearance and defend. ‘The same must be 
true of all manner of judgments obtained in other States. The Courts 
have: no jurisdiction over a defendant in an action who has not been 
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legally summoned to defend, and who has not appeared, and judg- 
ment against such an one is void. 

This Court is aware of the judicial courtesy due between States of 
the Union, under the Constitution of the United States, and are dis- 
posed so to construe the before recited section of the act of 1843, as 
to give due faith and credit to their records and judicial proceedings. 
We may add that we feel every proper respect for the judiciary of our 
sister State, Georgia, but this should not deter or prevent us from 
looking at the regularity of judicial proceedings sent hither from 
there, when we are required to sanction and enforce them. 

By the 28th section of the before recited act, Thompson’s Dig., 
342, all the Courts of law in this State are authorized to admit the 
printed statutes of any of the States, when published by authority 
and commonly read there, as prima facie evidence of the law in such 
State. 

By the judiciary act of the year 1799, the Superior Courts of 
Georgia were authorized to establish copies in lieu of lost papers, 
according to law and equity, and to make such rules for their gov- 
ernment in the premises as they should think meet. Prince’s Dig., 
206. Under the authority of that act, the judges of the Superior 
Court established a rule, that it is necessary for a person seeking to 
establish a lost paper, “to present to the Superior Court a petition, 
together with a copy in substance of the paper lost as nearly as he 
can recollect, which copy shall be sworn to by the party, or proved 
by other evidence. Whereupon a rule nisi may be obtained, calling 
upon the opposite party to show cause (if any he have) why the copy 
should not be established in lieu of the original so lost—which rule 
shall be personally served on the party, if to be found.in the State— 
and if he cannot be found, then the said rule shall be published in 
some public gazette in the State, for the space of three months.”— 
Appendix to Hotchkiss’ Dig. L. of Ga., p. 949. By reference to 
the copy of the record offered in evidence, it appears that the peti- 
tion filed in Effingham Superior Court was sworn to, but not the copy 
of the note sought to be established. The note sought to be estab- 
lished is in the following words, to wit: “Scriven County, Decem- 
ber, 1841. On the first day of January next, I promise to pay to 
Paul R. Bevill, or bearer, one hundred dollars, for value received. 

(Signed,) STEPHEN P. BEVILL, 
(Indorsed,) PAUL R. BEVILL.” 
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This, then, is an effort to establish a note alleged to be lost, and 
an endorsement thereon upon an affidavit appended, not to the copy 
of the note, as required by the rule of Court, but to the petition, in 
which both the form of the note and endorsement are indistinctly set 
forth ; it is not said by whom the endorsement was made. Upon 
this showing, a rule nisi was obtained for the defendants, Stephen P. 
Bevill, the obligor, and Paul R. Bevill, the alleged endorser, to show 
cause. That rule was executed, in the following manner, as appears 
from the certified copy of the proceedings : “ We acknowledge ser- 
vice of this petition and rule, 30th March, 1843. 

STEPHEN P. BEVILL, 
PAUL R. BEVILL, 

, per Aitorney. 
STEPHEN P. BEVILL.” 

Upon which service so executed, the defendants were afterwards 
called, but answered not, and judgment was rendered against them, 
and the said copy established to stand in the place of the original. It 
no where appears that Stephen P. Bevill was the attorney of Paul 
R. Bevill, authorized to acknowledge service for him; his assump- 
tion of that authority is not sufficient evidence that he possessed it. 
Either a power of attorney for that purpose should have been exhibi- 
ted, or satisfactory evidence of his authority been given. 

There was, then, no personal service of the rule nisi on Paul R. 
Bevill, nor advertisement in a public gazette in the State of Geor- 
gia, as required by the rule. _It is not. shown he had notice of the 
proceedings, or that he made defence to them, nor is it constructive - 
ly inferable. As to him, therefore, the said proceedings were plain- 
ly coram non judice, and are void, and do not bind him. The certi- 
fied copy of the proceedings offered in evidence, as against the said 
defendant, are, therefore, inadmissible as to him. 

This renders any examination of the reasoning on which the Court 
below proceeded unnecessary ; but the opinion of that Court, ruling 
out the testimony, was correct, and must be affirmed with costs. 

18 
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Joun McDoveat, ApministraTor, &c., or Josern W. Lea, vs. 
Anprew J. Lea, ExEcuyTor oF Jonn Wiiu1ams LEA, DECEASED. 

A plea that is founded upon the idea that the cause of action arose in a partic- 
ular county, from the fact that probate of the will was made and defendant 
undertook and assumed the duties and responsibilities of the office of ex- 
ecutor in such county, only goes to the right of action. 

The statute which requires a party to be sued in the county of his residence 
or in that where the cause of action accrued, relates to the cause of action 
and not to the right to sue. 

When the plaintiff’s replication alleges that the cause of action accrued in the 
county where the suit is brought, and the defendant demurs, the demurrer 
admits that the cause of action did accrue in such county, and consequent- 
ly that suit is properly brought in that county. 


This was an action of assumpsit brought in the Circuit Court for the 
County of Leon by McDougal, Administrator of Joseph W. Lea, 
against Andrew J. Lea, Executor of John Williams Lea, deceased. 
The cause of action, as set forth in the declaration, was an ac- 
count for money, paid, laid out and expended by plaintiff’s intestate, 
to and for the use and at the special instance and request of defend. 
ant’s testator, in his life time. 

The defendant pleaded that he was not a resident of Leon County, 
but of the County of Madison ; and that probate of the will of his 
testator was had in the County of Wakulla, in which his testator re. 
sided at the time of his death ; and that the cause of action declared 
upon accrued against him in the county of Wakulla. 

To this plea there was a replication to the effect that the cause of 
action, in the plaintiff’s declaration mentioned, accrued to the plain- 
tiff’s intestate in his life time and against defendant’s testator in his 
life time, in the county of Leon. 

To this replication the defendant demurred and the Court below 
sustained the demurrer. Judgment for defendant at the Spring term, 
1848, of Leon County Circuit Court, Judge Batrzztx presiding. 


Archer, for plaintiff in error. 
Call, for defendant in error. 
Opinion by Chief Justice Dovexas : 


This cause was brought up by writ of error from Leon Circuit 
Court. The declaration contains but a single count, and that is for 
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“ Money by the said Joseph Lea paid, laid out and expended to and 
for the use of the said John W. Lea and at his special instance and 
request.” To this declaration the defendant put in a plea alleging 
that he is not a resident of Leon County, but that he resides in Mad- 
ison County, in the Middle Circuit of the State of Florida, and that 
the probate of the will of John Williams Lea was had in the County 
of Wakulla and State of Florida, where the said John Williams Lea 
resided at the time of his death, and the cause of action above de. 
clared upon accrued against this defendant, as executor, as aforesaid, 
in the County of Wakulla aforesaid, where the defendant undertook 
and assumed the duties and responsibilities of the office of executor of 
the last will and testament of said John Williams Lea, and not in the 
County of Leon. To which plea the plaintiff replied that the said 
several causes of action, in the said declaration mentioned, accrued 
to the said Joseph Lea in his life time and against the said John 
Williams Lea in his life time, in the County of Leon afore- 
said. To this replication the defendant put in a demurrer, upon 
which issue joined and the Court below, after argument, sustained 
the demurrer and held the replication to be bad. 

The error assigned is this: “The Court erred in sustaining the 
defendant’s demurrer to the plaintiff’s replication. 

And, upon a full consideration of the question presented, we think 
the error well taken. The question arises upon the provisions of the 
7th section of the act of November 21st, 1829, (Duval’s Comp., 106, 
Thompson’s Digest, 320, No. 4,) which says, “ Summons ad re- 
spondendum shall be made returnable to the Court having jurisdic- 
tion over the County in which the defendant resides, or the cause of 
action accrued ; and the cause shall not be tried in any other Coun- 
ty”—with certain exceptions not affecting this case and therefore not 
necessary to be stated. The plea proceeds upon the idea that the 
cause of action arose from the fact that probate of the will of John 
W. Lea was made in Wakulla County ; and that the defendant there 
undertook and assumed the duties and responsibilities of the office of 
executor, &c.; but this only goes to the right of action. The 
statute relates to the cause of action and not merely the right to sue. 
When Andrew J. Lea made probate of the last will and testament of 
John Williams Lea and took upon himself the duties and responsi- 
bilities of the office of executor of said will, it gave to the plaintiff a 
right to sue him as such executor, provided he had a pre-existing cause 
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of action. The declaration alleges such pre-existing cause of action, to 
wit : money paid, laid out and.expended by the said Joseph W. Lea, 
(of the goods and estate leftvhy whom, at the time of his death, the 
said plaintiff is administrator,) to and for the use of the said John W. 
Lea, in his life time. This cause of action the plaintiff, in his repli- 
eation alleges accrued in Leon County ; the defendant, as his plea 
shows, resides in Madison County and, so residing, might have been 
sued there. ‘The demurrer admits that the cause of action declared 
upon (to wit: the money paid, laid out and expended, as aforesaid,) 
accrued in Leon County, and, consequently, we think this suit was 
well brought in that County. The judgment of the Court below 
must therefore be reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 
Per curiam. 


Lewis Hate, Micnart Ferrat anp Tuomas M. Crowe tt, Piarn- 
TiFFs IN Error, vs. Ricoarp CRowELL’s ADMINISTRATRIX. 


It is a well settled principle that a party may resort to a court of error to obtain 
a reversal of his own judgment, if it has been so rendered that he may sus- 
tain injury by it. 

The rule that a party shall not take advantage of an error for his benefit does 
not apply to errors of the Court, as when it pronounces a wrong judgment. 


When, in a joint action upon a joint contract, a judgment is entered up against 
one defendant, after having discontinued as to the other who had been in 
court as co-defendant, it is erroneous and fatal. This principle applies 
with greater force when the judgment is first taken against one of several 
joint obligors, and the suit is afterwards dismissed as to the others. 


When, by the negligence or unskilfulness of an attorney, a judgment has been 
taken which stands in the way of a recovery, or is calculated to embarrass 
the plaintiff ina suit upon the original contract, and such judgment thus 
improvidently taken is erroneous, the plaintiff will be allowed to reverse it. 
Error to Leon County Circuit Court. 

The plaintiffs in error, who were also plaintiffs in the Court be- 
low, brought their action against Richard H. Crowell, Edward Brad- 
ford and Richard Bradford, in the late Superior Court of the County 
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of Leon, on a joint obligation signed and sealed by defendants.— 
Three separate preecipes were filed by the attorney for plaintiffs, di- 
recting the clerk to issue three separate»writs of summons ad respon- 
dendum against the defendants, which was accordingly done, 

At the Spring term of said Superior Court, 1843, the attorney for 
plaintiffs filed a declaration against the defendants jointly, declaring 
on the aforesaid writing obligatory. 

At the Fall term of said Court, in December, 1844, the plaintiffs 
by their attorney took a judgment by default against Crowell, and 
dismissed as to the other defendants. 

This writ of error is sued out by plaintiffs to reverse their own 
judgment, as having been improvidently taken and to their injury, and 
for manifest error in the proceedings. 


Douglas, for plaintiffs in error : 


The plaintiffs in error, who were also the plaintiffs in the Court 
below, assign the following error as apparent of record, viz : 

That the bond sued on was the joint bond of three persons and the 
judgment was taken by default against one of the joint obligors, and 
the proceedings were dismissed ag to the other joint obligors. 

Upon an inspection of the record the Court will find that three 
several precipes were filed and three summons were issued, all of 
which were duly executed and returned; and that the plaintiffs de- 
clared jointly in one declaration against all the defendants. It also 
appears of record that the obligation declared on is the joint bond of 
the three defendants, and not their joint and several bond. 

It is one of the canons of the law of contracts that all must be sued 
jointly who have jointly sealed a contract and are in life. 1 Peters 
S. C. Rep., 81. Rice v. Shute, 5 Burrows, 2611. Hermer v. Moore, 
cited in same case. In this last case the judgment was arrested be- 
cause the facts, of the plaintiffs’ own showing, made out that he 
ought not to have judgment; and these facts were: That all had 
sealed the bond and all were alive at the time of suit brought. 

It seems to be well established law that, in all actions on joint 
contracts, the plaintiff is compelled to bring his action against all the 
parties thereto, and must recover judgment against all the joint gon- 
tractors or none. 1 Ch. Pleadings, 32, 33, 38 and 546. 3 Term 
Rep. 782, 1 Hen. and Munf., 62. 3 Munf., 187. 2 Maul. and 
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Selwyn, 23. 2 Randolph, 446, 478, 174, 313. 2 Day’s Rep., 387. 
1 Hen. Blackstone, 108. 1 Saund. 207, note 2. 

The only,exception to this»general rule or canon of the law of 
contracts is, where one of the joint eontractors pleads some plea which 
goes to his personal discharge ; such as bankruptcy, ne unques exec- 
utor and the like, and not to the action of the writ. In cases of the 
latter character the plaintiff may recover against the remaining joint 
contractors who are not by act and operation of law discharged from 
the action. 1 Saund. Rep., 207, note 2. It is the practice in Eng- 
land, even in the case of bankruptcy or infancy, to. require all the 
joint contractors to be sued. Bevil v. Wood, 2 Maul. & Selwyn, 23. 
Mr. Justice Johnson, in the case of Miner v. Bank of Alexandria, ] 
Peters’ S. C. Rep., 81, says “It cannot be questioned that a joint 
contract by several, where all remain equally bound, all in life and 
all within reach of the process, more especially where they have been 
all actually arrested, the plaintiff must recover against all or none.” 
This is that case: all were bound, all within reach of the process, 
and all served. Still more ; the plaintiffs show, by their own.plead- 
ings, that they are not entitled to recover, for they declare against 
them all jointly and take a judgment against one by default, and sub- 
sequently dismiss as to the others. Saddler v. Houston, 5 Stew. & 
Porter, 205. Jenkins v. Hunt, 2 Randolph, 446, 478, 174, 313.— 
2 Blackf., 131. 1 Stew. & Porter, 189, 62, 130. 

It may be said that the plaintiffs in error in this case, who were also 
plaintiffs in the Court below, are not entitled to reverse a judgment 
which they have erroneously taken. In reply to that we say : 

1. That the plaintiffs are not to suffer for the errors, mistakes and 
inattention of their attorney. See the case of Holker et al. v. Parker, 
2 Cond. Rep. S. C. U.S. 

2. That ‘nothing is more frequent than a resort to an appellate 
court by those who are injured by improvidently taking an erronegus 
judgment. To this point Beecher’s case, reported in 8 Coke, 58, 
Croke James, 211, is direct and positive. That was a suit upon a 
bond, and a nolle prosequi was entered by the plaintiff. Ona second 
action upon the same contract it was held to be a bar, and it became 
necessary to remove the judgment by a writ of error for some dechni- 
cal informalities, before the obligee could recover on the original 

t. Croke James, 211. The case at bar is that case. An 
unproductive and erroneous judgment ,stands in the way of a recove- 
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ry on the original contract. The plaintiffs have been grievously in- 
jured by the unskilfulness of their attorney. This unskilfulness is 
now used to defeat a just demand. The record shows manifest er- 
ror, and this Court is now appealed to, for the purpose of removing 
the impediment to a just recovery and promoting the ends of justice. 


Archér, for defendant in erfof. 
Opinion by Chief Justice Dovetas : 


This suit was instituted in the late Superidr Court of Leon Coun- 
ty, by Lewis Hale, Michael Ferrall, and Thomas M. Crowell, against 
Richard H. Bradford, Edward Bradford and Richard H. Crowell, 
upon the joint bond of the defendants, (in the Court below,) for the 
sum of thirteen hundred dollars, payable to the plaintiffs. Process 
was sued out against and duly served upon all of the said defendants, 
and the declaration filed in the case is in the usual form in debt, 
charging all the defendants jointly. Judgment by default for want of 
plea, was rendered against Richard H. Crowell only, for the said 
sum of thirteen hundred dollars debt, and one hundred and ninety- 
four dollars and seventy cents, making together the sum of fourteen 
hundred and ninety-four dollars and seventy cents and costs, &c.— 
Whether on motion of the attorney for the plaintiffs or not, the re- 
cord does not state ; but it shows that he was present, and he seems 
to have acquiesced in it, for immediately after it was entered, the 
suits against Richard H. Bradford and Edward Bradford were dis- 
missed “ by consent of parties, by their attorneys.” Since the ren- 
dition of said judgment, the defendant, Richard H. Crowell, has de- 
parted this life, and this suit is prosecuted by the plaintiffs in error, 
(who were also plaintiffs in the Court below,) to reverse their own 
judgment, on the ground that it was improvidently taken by their at- 
torney, and tends greatly to their injury. The error assigned is, that 
the bond sued on was the joint bond of three persons, and the judg- 
ment was taken by default against one only of the joint obligors, and 
the proceedings were dismissed, as to the other joint obligors. The 
defendant in error appears by her counsel, but makes no objection. 

That a party may resort to a Court of Error, to obtain the reversal 
of his own judgment, if it has been so rendered that he may sustain 
injury by it, is a principle too well settled to be now contested. John- 
son v. Jebb, 3d Burr Reps., 1772. 2 Eng. Comm. Law cases, 255, 
isa leading case upon this subject, and it was likewise so held by this: 
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Court, in the case of Ward and May v. Bull and Shine, 1 Florida 
Reps., 275, where a number of authorities in point are cited, but 
a number more might be added; it is also laid down in 2 Tidd’s 
Pr., 1134, and 1 Archbold Pr., 232. The only question is, whether 
this is a case proper for the application of the principle, and we think 
it is. In Capron v. Von Noorden, 2 Cranch, 126, 1 Peters’ Cond. 
Reps., 370, Mr. Capron (who was plaintiff below) sued out a writ of 
error, and assigned for error that the record did not show that the 
Circuit Court had jurisdiction, the parties not being described so as to 
show they were within the provisions of the act of Congress. “The 
only question submitted to the Court was, whether the plaintiff could 
assign as error his own omissions and irregularities in the pleadings. 
The defendant did not appear, but the citation being duly served, the 
judgment was reversed.” . The rule that a party shall not take ad- 
vantage of an error for his benefit does not apply to errors of the 
Court, as where it pronounces a wrong judgment. Cross v. The 
United States, 1 Gallison’s Reps., 26. In the case of Teal v. Rus- 
sell, et al., 2 Scammon, 319, 321, it was held that where an action is 
brought against several, and a plea is filed as to one, and the default 
of the others is entered, it is erroneous to take final judgment against 
them until the plea is disposed of. The Court say, “ it was clearly 
erroneous in the Circuit Court to render a judgment against Me- 
Clure and Russell, during the pendency of the plea filed by Peyton. 
If issue had been joined on that plea, the proper course would have 
been to have sworn a jury, as well to try the issue joined as to assess 
the damages, as to those who had suffered the default. Until the 
plea filed by Peyton was disposed of, no judgment could regularly be 
entered against the other defendants; and although the judgment 
against McClure and Russell was in favor of Teal, yet the law is 
well settled that the plaintiff may have his own judgment reversed. 
Judgment reversed.” In Jones et al., v. Wright, et al., 4 Scammon, 
338, 339, Catron, Justice, delivering the opinion of the Court, said : 
“ This suit was brought against Wright and Jackson on a promissory 
note, process was served on both the defendants, and Jackson ap- 
peared and pleaded the general issue. At a subsequent term, with- 
out noticing this plea, a judgment by default was taken against him, 
the damages assessed, and execution awarded. Afterwards Wright 
appeared, and filed a plea, on which issue was taken, and a jury 
called, when the plaintiff submitted to a non suit as to him. Execu- 
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tion had been issued against Jackson, and returned ‘nulla bona.’— 
To reverse this judgment against Jackson, the plaintiffs have pros- 
ecuted this writ of error, that they may commence their action anew.” 
The question was, whether the plaintiffs could obtain a reversal of 
their own judgment, and after citing Capron v. Van Noorden, 2 
Cranch, 126, Teal v. Russell, et al., 2 Scam., 321, Johnson v. 
Jebb. 3 Burr, 1772, and 2 Tidd’s Practice, 1134, the Court pro- 
ceeded: “ Without going further into the authorities, it is clear that a 
plaintiff may obtain a reversal of his own judgment, for irregulari- 
ties which may have intervened in the Court below, in order that he 
may commence another suit, and obtain a regular and valid judg- 
ment, as well as where errors have beén committed against him.” — 
And Beecher v. Shirley, reported in 8 Coke, 58, and Croke James, 
211, also sustains this principle. 

Another question presented for our consideration is, what was the 
effect of rendering judgment against Richard H. Crowell only, and 
then dismissing as to the two Bradfords. It is to be recollected that 
Crowell could not have pleaded a non-joinder of parties, because 
when the judgment against him was rendered they were parties to 
the suit, and such a plea would have been contradicted by the reeord. 
In Sadler et al. v. Houston and Gillespie, 5 Stewart and Porter, 206, 
service of the writ was effected on both the defendants. “ There 
does.not,” said Ch. J. Lipscomb, “ appear to have been any appear- 
ance, unless we can infer the presence of the defendants, from the 
manner in which the clerk has entered the judgment.” The case is 
first stated of Houston and Gillespie against both defendants ; he 
then goes on to say, “the parties appeared by their attorneys, and 
the said plaintiff dismissed his suit against the said Mary Sadler, and 
the said defendant saith nothing in bar, &c., concluding a judgment 
of nihil dicit in the usual form. The error assigned is in entering 
up judgment against one only, after having discontinued against the 
other defendant, who had been in Court as co-defendant.” 

“ That such a discontinuance is error and fatal, has been ruled 
(said the Chief Justice) by a series of decisions in this Court, and 
it will be only necessary to refer to the cases. The case of Smith 
v. Hill, 1 Stewart and Porter, 62. Adkins v. Allen, ibid, 130. Bra- 
han v. Johnson, ibid, 189. Roberts v. Johnson, 2 Stewart, 13, and 
Thompson v. Saffold, et al., 2 Stewart, 494. The principle (he 
says) is acknowledged in all these cases, and we are fully satisfied 
19 
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of its soundness.” And if it is thus conclusive, where the suit was 

dismissed a$ to some of the joint obligors, or contractors, before judg- 

ment against the others, “a fortiori,” it must be so, where the judg- 
ment is first rendered against one obligor, and the suit is afterwards 
dismissed as to the others. In King’s administrators’s v. Anthony, 

2 Blackford, 131, the Court held, that “ if the plaintiff in an action 

against two, proceed to judgment against one alone, and the record r 

do not contain a return of the writ that the other had not been 

found, and a suggestion of such return, the judgment will be reversed 
in error.” In Jenkins v. Hart’s Commissioners, 2 Rand. 447, the 

Court held, that in a joint action upon a joint contract, (the very case 

at bar,) the plaintiff must have judgment against all the defendants, 

or he can have judgments against none. In the case of Newman v. 

Graham, 3 Mum., 187, 188, the Court of Appeals of Virginia, upon 

thé” authority of the case of Leftwick v. Berkley, 1 Hen. & Mum., 

62, held, “that in an action of debt against one obligor only, if the 
» declaration describe the bond as joint, and do not state the other ob- 

ligorto be dead, it is a fatal error, though not pleaded in abatement, 
atid is not cured by verdict.” ‘That case is analagous to the case at 
bar in this, that the defendant did not crave oyer of the bond, but a 
copy of it was nevertheless annexed to the transcript of the record ‘ 
by the clerk, ag in this case. But there is an essential difference be- 
tween them in this: the bond in that case (as shown by the copy) 
was joint and several—while in this, it is joint only: in that, the de- 
fendant appeared and pleaded—in this, there was judgment by de- 
fault. ‘The Court decided the case according to the showing of it, 
which the plaintiff had made in his declaration, and so we deem it 
proper to decide this. 

A nolle prosequi, or dismission, is simply an agreement not to pro- 
ceed further in the suit, as to the particular person, or cause of ac- 
tion. 2 Saunders’ Reps., 207, note 2, and authorities there cited. 

Holker et al. v. Parker, 7 Cranch, 436, 2 Peters’ Cond. Reps., 
560, is cited as an authority to show that plaintiffs should not be per- ye 
mitted to suffer, on account of the errors or mismanagement of their 
attorney. But the case of Beecher v. Shirley, 8 Coke, 58, and Croke 
James, 211, above cited, is an authority more directly in point. That 
was a suit upon a bond; the defendant, Shirley, pleaded payment, and 
it was found for him ; but the Court being in doubt upon a point of 
law which arose in the case, after divers motions, the plaintiff, Bee- 
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cher was content that a discontinuance should be entered, but by the 
negligence of his attorney, a judgment was entered, which it became 
necessary for him to remove by writ of error, before the obligee could 
recover on the original contract. He sued out a writ of error, which 
was sustained, and the judgment was reversed. That.is precisely 
the case before us. Here an erroneous judgment, improvidently 
taken, as appears by the attorney of the plaintiffs, stands in the way 
of a recovery, (or is calculated at least to embarrass the plaintiffs 
very much in a suit) upon the original contract ; the plaintiffs having 
been injured by the unskilfulness of their attorney, there is manifest 
error in the record. The judgment of the Court below is, there- 
fore, reversed, but at the costs of the plaintiffs. 
Per curiam. 


Joun B. Doccett, PraintirF 1n Error, vs. Marcetius Jor- 
DAN, DEFENDANT IN Error. 


It is erroneous so to instruct or charge a jury, as to leave the whole case to the 
opinion of the jury, without reference to the testimony. If a charge is sv 
framed, the jury may suppose that they are at liberty to find their verdict 
upon what they know of the case, irrespective of the evidence before them 


The question whether a partnership exists between parties, is a question of fact 
for the jury to determine, upon the evidence adduced, under the instruction 
of the Court, if asked, as to what, in law, constitutes a partnership. It is 
error to tell the jury that a partnership exists, and that a defendant is lia- 
ble in consequence of such partnership. Such a charge is erroneous, be- 
cause it is both as to the law and the fact, and the Court is, therefore, not 
warranted in giving it. 


The jury should be told by the Court that they are the sole judges of the facts, 
and that it is not only their right but their duty to find according to their own 
views of the proofs before them, regardless of any opinion the Court may 
entertain in reference to such proofs. 


A charge to the jury upon the facts of the case is in violation of the express 
provisions of the act of the General Assembly of January 3, 1848, entitled 
“ An act to amend the several acts regulating judicial proceedings.” 
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It-is error not to reduce to writing the charge given by the Court upon the law 
of the case. The act of January 3d, 1848, makes it the duty of the judge 
presiding, upon the trial of common law causes, to charge the jury only 
upon the law of the case, and points out the manner of such charge, and 
directs that it shall be wholly in writing. 


Error to Leon County Circuit Court. 

This was an action of assumpsit, brought by Jordan against John 
B. Doggett and Henry Doggett, in the Circuit Court of Leon Coun- 
ty, claiming the sum of one thousand dollars, for services as an over- 
seer, alleged to have been rendered the defendants in the years 1843 
and 1844, at a plantation in Leon County, called the Black Creek 
plantation. Henry Doggett was not served with process, but the 
plaintiff, under the provision of the judiciary act of this State, elect- 
ed to proceed against John B. Doggett, who was served. The cause 
was tried before the Hon. Tuomas Batrzett, at the Spring Term of 
the Circuit Court of the County of Leon, 1848. 

The bill of exceptions shows the following state of facts, as proved 
at the trial: The plaintiff introduced a witness, who testified that he, 
plaintiff, was overseer on the Black Creek plantation, which belong- 
ed to Henry Doggett, during the years 1843 and 1844. That John 
B. Doggett told witness that he had hired plaintiff to oversee said 
plantation—and that, since the commencement of this suit, he had 
told witness that he had hired plaintiff for his uncle, Henry Doggett. 
That John B. Doggett, so far as witness knew, had no interest other 
than eight hands working on the plantation, and that he informed wit_ 
ness that these were placed there to help his uncle to work out of 
debt. Witness also proved that plaintiffs’ services as overseer were 
worth $400 or $500 per annum. 

Plaintiff here rested his case, and introduced no other testimony. 

Defendant then proved by Hardy Gaskins, a witness called to tes- 
tify on the part of defendant, that he was present in the State of 
North Carolina, in 1842, when Henry Doggett employed plaintiff as 
an overseer for his Black Creek plantation—John B. Doggett was 
not present. That plaintiff continued in the employment of Henry 
Doggett during the years 1842, 1843, and 1844; but that in the lat- 
ter part of the year 1844, he was engaged on another plantation.— 
That plaintiff complained to witness in the spring of 1845, that Hen- 
ry Doggett had left Florida for North Carolina, without paying him 
for his services. Plaintiff made no allegation of any claim against 
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John B. Doggett at that time, nor did witness ever hear of any such 
claim until the commencement of this suit. Henry Doggett had 
forty hands, and John eight. That the plantation belonged to Hen- 
ry—that John brought his hands to this country. in 1842, and owned 
no land, so fur as witness knew. That John lived on the plantation, 
and acted as the agent of his uncle. 

Defendant proved by another witness, that in 1846, plaintiff had 
given him a draft on Henry Doggett, for some six or eight hundred 
dollars, which he requested witness to present to him in North Caro- 
lina, and collect if possible. That plaintiff at that time said noth- 
ing to witness about any liability of John B. Doggett to him. 

James J. Barnes was sworn, and testified that he was employed to 
oversee the Black Creek plantation in 1844—that he was employed 
by Henry Doggett—that John B. Doggett’s slaves were there, and 
worked as they had when plaintiff was overseer at that plantation— 
that witness never looked to John B. Doggett for his pay--that the 
plantation belonged to Henry, and that John acted as the agent of the 
old man. 

Defendant also exhibited a receipt, dated in January, 1845, signed 
by plaintiff, for the sum of two hundred dollars paid him by Henry 
Doggett, in part payment of plaintiffs’ services as overseer on the 
Black Creek plantation. 

After argument of counsel, the Court below charged the jury, as 
is set forth fully in the opinion pronounced by this Court. To all 
which charge, and to the refusal of the Court to give the instruc- 
tion asked by defendants’ counsel, (also stated in the opinion,) the 
defendant by his counsel excepted. 


Branch, for plaintiff in error : 


The liability of John B. Doggett is alleged in the declaration to be 
joint with that of Henry Doggett. 

The evidence, therefore, to entitle Jordan to recover in this ac- 
tion must show their joint promise or assumpsit, or it must arise from 
the fact that they were partners. The joint liability of John B. Dog. 
gett can in no other way be established, and the expression in the 
charge of the Court, “liable as partner or otherwise,” can mean 
nothing more. 

It is not pretended there was a joint promise, nor does the evi- 
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dence in the remotest degree show there was ; nor, indeed, is there 
evidence that John B. and Henry Doggett jointly employed him, from 
which a joint promise or liability might be implied. Then as there 
was no joint promise, the only other way in which John B. Doggett 
can be made jointly liable is upon the presumption, which seems to 
have been adopted by the Court, that there was a partnership. 

To constitute John B. and Henry Doggett partners, there must 
have been a participation mutually in the profits. This is the test. 
3 Kent Comm., 23, 25, 28. 2 Greenleaf Ev., 393-’4-’5. 

There is no evidence whatever that John B. Doggett ever re- 
ceived one cent of the profits, or any thing else, or that there was 
any agreement that he should. The proof is, that he was merely 
an agent of his uncle, Henry Doggett, without any interest in the 
plantation, or the profits thereof. 

Nor is it pretended that either John B. or Henry Doggett ever 
held themselves out to the world as partners. ‘The evidence is to 
the contrary, and shows that it was well known that they were not. 

If, then, John B. Doggett was liable neither on a joint promise, 
nor as a partner, the Court erred in instructing the jury that he was, 
and, a fortiori, that he was liable for the whole amount of Jordan’s 
claim. 

If the Court should hold, that John B. Doggett was liable as a 
partner, then the judgment should have been against both, both being 
sued, 

Upon either hypothesis, the judgment is erroneous—for if a part- 
ner, the judgment should have been against both, and joint ; or if he 
was nota partner, the Court erred in instructing the jury that he was 
liable for the whole claim. 

If Jordan had a demand against John B. Doggett, for his care and 
diligence in overseeing his hands, he could not recover in this action, 
but should have sued John B. Doggett individually, in a separate 
suit. This action is against John B. Doggett and Henry Doggett, on 
a joint liability, and a judgment could not be taken against one, on a 
separate and individual claim. 

As to the effect of the receipt and draft given by Jordan on Henry 
Doggett, for the claim now sued for, the Court should have instructed 
the jury that they were prima facie evidence that Jordan gave the 
credit to Henry Doggett alone, and that if he now sought to make 
John B. Doggett liable, he should explain or rebut their effect by 
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other evidence. Instead of this, the Court instructed the jury in such 
a manner as to mislead their minds. 

In relation to fourth error, see acts of General Assembly, passed 
1847-’8, page 12. 

The Court also erred in refusing to give the instruction asked by 
defendant’s counsel. Possession of personal property is ordinarily 
evidence of title. But-where the property is admitted to be in anoth- 
er, the only inference from the lawful possession of negroes, is that 
the party in whose possession they are either hired them from the 
owner, or that they were loaned to him. 

In this case, the property in the eight negroes was admitted to be 
in John B. Doggett, and the possession of Henry Doggett to be law- 
ful. Is it not, then, a legitimate presumption, in the absence of proof 
to the contrary, that John B. Doggett’s negroes were hired by Hen- 
ry Doggett ? 

One thing, however, is certain—that the possession of John B. 
Doggett’s negroes by Henry Doggett, or the fact that they were at 
work on Henry’s plantation, does not, per se or prima facie, make 
John and Henry partners. If it did, persons hiring out their negroes 
would run great risks by being, without their knowledge or consent, 
made partners of persons totally insolvent, and, as in this case, might 
subject themselves to heavy losses. 


Long & Walker, for defendant in error : 


This was an action of assumpsit brought by plaintiff against John 
B. Doggett and Henry Doggett, to recover compensation for services 
alleged to have been rendered as overseer on a plantation, called the 
“Black Creek Plantation,” in the years 1843 and 1844, Process 
was not served on Henry Doggett, and the sheriff having returned 
that he did not reside in Leon County, the cause proceeded against 
John B. Doggett alone. See Thompson’s Digest, 327, sec. 3. 9 
Mass. R., 300. 

The substance of the charge of the Court, as we understand it, was 
that if the jury believed from the evidence that the plaintiff had ren- 
dered services to John B. Doggett and Henry Doggett jointly, and 
had not agreed to look to Henry. Doggett alone for payment, then that 
John B. Doggett was jointly liable for the whole amount of the 
plaintiff’s. wages. See Addison on Contracts, 214, 876, 880. 9 
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Mass. R., 300. If this position be correct, then the first and second 
errors are not well assigned. 

The third error assigned we think is founded in mistake of fact.— 
It will be seen by reference to the testimony of Gaskins that the plain- 
tiff had charge of the Black Creek Plantation for Henry Doggett alone 
in 1842, before John B. Doggett brought his negroes to this country. 
It was in part payment of the wages of that year that the two hundred 
dollars mentioned in the receipt were paid. The order sent by Daffin 
to North Carolina was for the balance due for 1842, and also for 
services rendered to Henry Doggett alone on his Jefferson County 
plantation, in 1844. The verdict of the Jury was for services ren- 
dered to John B. Doggett and Henry Doggett jointly, on the Black 
Creek plantation, in 1843. 5 Mass., 196. 

The fourth error assigned is also founded in a misapprehension 
of the facts. The Court did reduce to writing every thing it charged 
“as to the law of partnership.” 

It is deemed a sufficient answer as to the sixth error assigned, to 
say that it was the duty of the jury to draw their own presumptions 
from the testimony before them. 

In answer to the seventh assignment we say that the refusal to 
grant a new trial was matter of practice which cannot be assigned 
for error in this Court, and if it could be, no sufficient ground for a 
new trial was shown. 


Opinion by Chief Justice Dovexas: 


This suit was instituted in the Leon Circuit Court by Marcellus 
Jordan, the plaintiff in the Court below, against John B. Doggett, 
the plaintiff in error, and Henry Doggett, against whom summous ad 
respondendum issued, which was returned by the sheriff endorsed in 
these words: “ Executed by serving a copy hereof on John B. Dog- 
gett—Henry Doggett does not reside in this County.” 

The declaration contains several counts in assumpsit, all in the 
usual form, upon a claim for services charged to have been rendered 
by the said Marcellus Jordan to the said John B. Doggett and Henry 
Doggett, as overseer of a plantation. ‘To which declaration the said 
John B. Doggett put in a plea of non assumpsit and issue was joined 
thereupon, and the case was submitted to a jury who returned a ver- 
dict for the plaintiff and assessed his damage at fourteen hundred 











JANUARY TERM, 1849. 547 
Doggett vs. Jordan.—Opinion of Court. 








and eighteen dollars, for which sym a judgment was entered, and 
that judgment has been brought up to this Court by writ of error. 

The record contains a bill of exceptions that sets forth the evidence 
adduced to the jury, and goes on to state that “after argument of 
counsel the Court instructed the jury that, if they were of opinion 
that the negroes proved to be owned by John B. Doggett were actu- 
ally hired to Henry Doggett, and the former was agent of the latter 
merely, they will find for the defendant. 

“If the jury shall be of opinion that there was no hiring, then 
that, in general, the liability of a party depends upon services ren- 
dered to him. That, in this case, if the services were rendered in 
the care and management of eight negroes belonging to John B. 
Doggett, with forty belonging to Henry Doggett, on the plantation of 
the latter, John B. Doggett was responsible to the plaintiff to the ex- 
tent of his interest, certainly. Whether liable to the extent of the 
claim as partner, or otherwise, is a question of greater difficulty ; 
but the Court inclines to the opinion that he is, and so instructs the 
jury. This is the general rule, and its operation may be avoided 
by evidence that the plaintiff agreed to look to one of the parties and 
not to the other for payment, and that a receipt in part payment to 
one of the parties does not confine the liability to him nor prevent the 
operation of the contract as to the other.” 

The Court further, as to the responsibility of John B. Doggett as 
part owner of the negroes, informing them as to the law of partner- 
ship, instructed the jury, “if they were satisfied that defendant and 
Henry Doggett were partners in the business of farming, then the 
defendant was responsible, as a partner, to the plaintiff, jointly with 
Henry Doggett, for the services rendered.” 

The following are the errors assigned, to wit : 

First. The Court erred in instructing the jury that John B. Dog. 
gett was liable for any part of Jordan’s claim as overseer. 

Second. The Court erred in instructing the jury that John B. 
Doggett was liable, as partner or otherwise, for the whole of Jordan’s 
claim. 

Third. The Court erred in instructing the jury that Jordan has a 
right to look to John B. Doggett for his pay as overseer, after he, 
Jordan, had recognized Henry Doggett as his sole debtor, by receipt- 
ing to said Henry Doggett for part of his pay and drawing a drait on 
him for the same ; and in not instructing the jury that such receipt 
20 
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and draft were prima facie evidence that Jordan recognized only 
Henry Doggett as his debtor and looked to him alone for pay. 

Fourth. The Court erred in not reducing to writing and incorpo- 
rating in its charge to the jury what it instructed the jury “ as to the 
law of partnership.” 

Fifth. The Court erred in entering judgment against John B. 
Doggett alone, if John B. Doggett was liable as a partner of Henry 
Doggett. 

The sizth it is not deemed necessary to notice, and the seventh and 
last was abandoned at the argument of the cause. 

The first and second may well be considered together, for although 
the latter is somewhat more extensive than the former, both are 
deemed erroneous and for similar reasons. They are both founded 
upon that part of the charge in which the Court instructed the jury 
that, “if the jury shall be of opinion that there was no hiring, then 
that, in general, the liability of a party depends upon services rendered 
to him ; that, in this case, if the services were rendered in the care 
and management of eight negroes belonging to John B. Doggett, with 
forty belonging to Henry Doggett, on the plantation of the latter, John 
B. Doggett is responsible to plaintiff to the extent of his interest cer- 
tainly. Whether liable to the extent of the claim, as partner or oth- 
erwise, is a question of greater difficulty; but the Court inclines to 
the opinion that he is, and so instructs the jury.” 

The first thing which presents itself to our notice in this charge 
is, that the whole matter appears to have been left to the opinion of 
the jury, without any reference to the testimony. There are few 
points upon which jurors are more apt to mistake, than in supposing 
that they may find their verdict upon their own knowledge of the 
case, acquired before they took their seats in the jury box. We pre- 
sume this was an inadvertence of the learned judge who tried this 
cause, as it is one that often happens in other courts, and it may have 
had no material bearing in this case; but we can readily imagine 
cases where thus to charge might have a very injurious effect, and 
have therefore deemed in not amiss to mention it, en passant, as we 
think care should always be taken to instruct the jury that they must 
base their verdict upon the evidence adduced before them. “ The jurors 
are triers of the facts not upon their own personal knowledge,” but 
from the evidence thus adduced. Clark v. Robinson, 5 B. Monroe’s 
Reps; 55. 2 Supp. to the U. S. Digest, 763, No. 232. The Uni- 
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ted States v. Fourteen packages, &c., Gilpin’s C. C. Rep., 235. 1 
Starkie on Ev., 405. 3 Black. Comm., 374. 

Again, the jury were charged in substance that, if theré was no 
hiring in the case, if the services were rendered in the care and 
management of eight negroes belonging to John B. Doggett, with 
forty belonging to Henry Doggett, on the plantation of the latter, John 
B. Doggett was responsible to the extent of his interest certainly.— 
This, however, we think does not necessarily follow. The eight 
negroes might have been lent by John B. Doggett to Henry Dog- 
gett as an act of kindness by the former to the latter, or Henry Dog- 
gett might have held them as guardian of John B. Doggett, or, indeed 
as a mere wrong doer, or in some one of various other ways 
that may be imagined, without rendering John B. Doggett liable to 
the plaintiff for overseer’s wages. 

But the Court added “* Whether liable to the extent of the claim, as 
partner or otherwise, is a question of greater difficulty ; but the Court 
inclines to the opinion that he is, and so instructs the jury.” This 
is the first time in the whole case that any thing is said in the record 
about a partnership. The defendants were not sued or declared 
against as partners, and the testimony, the whole of which is set 
out in the bill of exceptions, no where speaks of them as partners.— 
Yet it was not only left to the jury to find that John B. Doggett was 
liable to the whole extent of the claim as such partner, but they were 
expressly charged that he was so liable, or otherwise. 

The most objectionable feature, however, in this instruction is, 
that it is compounded of both law and fact. For instance, whether 
a partnership existed, or not, between John B. Doggett and Henry 
Doggett, at the time when the services sued for in this action were 
rendered, was a question for the Jury to determine upon the facts of 
the case, under the instructions of the Court, if instructions were 
asked as to what in law constituted a partnership ; but here the fact 
of partnership is assumed by the Court and the jury specially instruc- 
ted that the defendant, John B. Doggett, is liable, and thus to assume 
(where, as in this case, if there was any evidence of partnership it 
was very slight, wholly inferential, the fact contested and the testi- 
mony contradictory,) and to charge both upon the law and the fact 
was erroneous. McRea v. Smith, 4 Rand. Reps., 463. Plater v. 
Scott, 6 Gill & John. Rep., 116. Fowler », Lee, 4 Munf. Rep., 373. 
McEldery v. Hannagan, 1 Harr. & Gill Rep., 308. Kendall r. 
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Hughes, 7 B. Monroe’s Reps., 371. It is true that the Court further, 
as to the responsibility of John B. Doggett as part owner of the ne- 
groes, informing the jury as to the law of partnership, instructed them 
that, if they were satisfied that defendant and Henry Doggett were 
partners in the business of farming, then defendant was responsible 
as a partner to the plaintiff, jointly with Henry Doggett, for the ser- 
vices rendered ;” but they had been, as we have seen, expressly 
charged before that he was so liable ; and they were not, in the 
further instruction, informed that they were the sole judges of the 
facts, and that they had not only a right, but that it was their duty to 
find their verdict according to their own understanding of the proofs 
adduced in the cause, whatever views the Court might entertain in 
regard to them. And besides, they had also been before especially 
charged that, if John B. Doggett was not liable to the whole extent 
of the claim, as partner of Henry Doggett, he was liable otherwise to 
that extent ; so that the jury could not have found any other than a 
verdict for the plaintiff for his whole claim, without disregarding the 
instructions of the Court, as they appear in the record. Perhaps, if 
the portion of them which was verbally given had been reduced to 
writing and filed, we might have found in it a proper explanation of 
the whole matter ; but unfortunately that was not done and we are 
compelled to decide the case upon the record as it is presented to us, 
and that shows a charge to the jury upon the facts of the case, which 
is against the express provi-i ns of the act of the General Assembly 
of January 3, 1848, “To amend the several acts regulating judicial 
proceedings,” Pamph. Laws of. 1848, page 12, by which it is made 
the duty of the judge to charge¢he jury only upon the law of the case. 
In Reel v. Reel, 2 Hawk’s N. Ca. Reps., 85, there was a motion for 
a new trial on the ground that the court intimated its opinion to the 
jury on the. matter in issue. Taylor, Chief Justice, delivering the 
opinion of the Court, said: “The act of Assembly relative to the 
duty of a judge charging forbids him to give an opinion whether a fact 
is fully or sufficiently proved, such matter being the true office and 
province of a jury. It is not for this Court to discuss the wisdom or 
expediency of the law, or to pervert its true construction under a be- 
lief that no mischief can be produced thereby, or even that justice 
can be more substantially administered.” A new trial was there- 
fore awarded. The 9th section of the 6th article of the Constitution 
of Tennessee provides: “That judges shall not charge the jury with 
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respect to matters of fact, but may state the testimony ;” and under 
this provision the Supreme Court of that State, in the case of Ivey v. 
Hodges, 4 Humph. Reps., 154, held “ That the judge had no right to 
declare what is proved, but simply to state what is sworn to ; that the 
truth of the statements of witnesses and the deductions to be drawn 
therefrom must be left to the jury.” Cited in 1 Supp. to the U. 8. 
Dig., page 170, No. 294. 

The facts should be left to the jury whose peculiar province it is to 
say what effect they shall have. 10 Peters’ S. C. Reps., 98. It is the 
province of the jury to weigh and decide on the sufficiency of the 
evidence. Greenleaf v. Birth, 9 Peters’ S. C. Reps., 299. 

As to the third error assigned we think that the receipt and draft 
therein mentioned should have been left to the jury with the other evi- 
dence in the cause, as testimony conducing to prove that Jordan recog- 
nized only Henry Doggett as his debtor and looked to him only for pay. 

The fourth error is undoubtedly well assigned. It is, that “ The 
Court erred in not reducing to writing and incorporating in its charge 
to the jury, what it instructed the jury ‘as to the law of partnership.’ ” 

The act above cited, sec. 1, provides : “ That hereafter,.upon the 
trial of all common law causes in the several courts of this State, it 
shall be the duty of the judge presiding on such trial, to charge the 
jury only upon the law of the case and in the manner following, that 
is to say, the said judge shall only charge the jury upon some points 
of law or exceptions to evidence arising on the trial of said causes ; 
and said charge shall be wholly in writing.” The second and third 
sections contain provisions on the subject not deemed material to the 
decision of this cause. But the fourth provides: “ That all such 
instructions, as well those given as those denied, and also as well 
those prayed for by the parties as those declined by the said judge, 
shall be signed and sealed by the said judge and form a part of the re- 
cord in the cause.” In this case exceptions were taken to the whole 
of the charge, and that important portion of it does not appear. Yet 
the clerk of the court from which this record comes, has certified that 
it is a true transcript of the record and proceedings, &c. The pro- 
visions of the statute last mentioned are restrictive and mandatory, not 
merely directory ; and whatever views we may entertain as to their 
wisdom or expediency, it is our duty to obey them, and a failure so 
to do is error. 

The fifth error alleged seems to have been assigned under a mis- 
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apprehension of the provisions of our judiciary act, the 12th section 
of which (Duval’s Compilation, page 92, Thompson’s Digest, p. 327, 
No. 2,) declares : “That when any original writ or summons has 
been sent out against two or more defendants, and returned by the 
sheriff or other officer served upon one or more of the defendants, and 
that the other defendants do not reside in said district or county, as 
the case may be, it shall be lawful for the plaintiff, at his option, to 
proceed to judgment against those upon whom process has been 
served, or to obtain from the court time to perfect service, &c.” We 
have seen that the summons in this case was issued against John B. 
Doggett and Henry Doggett, and that it was returned “ served on 
John B. Doggett, and that Henry Doggett did not reside in this [Le- 
on] County.” This brings the case within the provisions of that 
statute ; the plaintiff elected to proceed to judgment against John B. 
Doggett, the defendant upon whom process had been served, and we 
see no reason to doubt his right to do so. The fifth error, therefore, 
is not sustained. 

That errors should occasionally be committed by the most astute and 
able judges, in the hurry of the trial of cases at nisi prius, is a mat- 
ter that need not excite surprise in the mind of any one. ‘The only 
wonder is that they do not more frequently occur, and especially in 
the charge of the Court to the jury, which must often be given im- 
mediately after the close of a long and tedious examination of testi- 
mony, complicated and perplexing, out of which important, difficult 
and not very familiar questions of law frequently arise. But when 
they do take place it is not therefore the less our duty to correct 
them. And here it may not be improper to remark that there are no 
two matters in the exercise of judicial authority, about which a judge 
should be more careful than in not permitting the jury to usurp the 
power of the court, to decide questions of law, and in not himself 
invading the province of the jury to respond to the facts of the case. 

Believing that the facts of this ease were not properly left to the 
jury and that, if they had been so, the verdict might and probably 
would have been different, and the Judge having failed to reduce the 
whole of his charge to the jury to writing and file it, according to 
the requirements of the statute upon the subject, to which we have 
above referred, the judgment of the Court below is reversed, the 
verdict to be set aside; a venire de novo awarded, and the cause re- 
manded for further proceedings in accordance with this opinion: 

Per curiam. 
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Samus. S. Srsrey, Arretiant, vs. MARIA, A WOMAN OF COLOR, 
APPELLEE. 


W. O., of South Carolina, devised the greater part of his real and personal es- 
tate to W. H., upon the condition that a certain slave and her four children, 
as his property and under his protection, shall be allowed all the privileges 
of free persons in the State of South Carolina, consistently with good or- 
der and a proper subordination, and shall be allowed ott of the property de- 
vised to W. H.,'two hundred and fifty dollars each, to be paid them at such 
times and in such quantities as, in his judgment, will be most proper ;— 
otherwise, they are to be taken to the State of Ohio, and the balance of 
the money, over and above what will be expended in their passage, to be 
paid to them there ; and in case the said W. H. should refuse or neglect 
to comply with the conditions herein expressed, or should die without an 
heir, then, in either of these cases, all the interests, rights and emolu- 
ments left by the will to W. H., to go to J. H. 


Held, first—That W. H. takes the estate devised to him, subject to certain 
conditions subsequent, which, unless he performed, a limitation over to J. 
H. is created, and is termed a conditional limitation. 


Second.—The testator, by such a will, manifests unequivocally his intention 
that the slaves shall be free, and this is shown by the declaration that they 
shall enjoy all the privileges of free persons, &c., if they remain in the 
State—as well as by the wish expressed, that if they do not remain, they 
be taken to the State, of Ohio. 


Third.—A solemn trust.is clearly created by the terms of the will, involving 
the freedom of slaves, and the greater part of the testator’s estate is de- 
vised, subject to and conditioned upon this trust. 


Fourth.—That portion of the will which provides that the slaves shall have 
the privileges of free persons is void, because it is a condition inconsistent 
with the gift, and incompatible with the relation of master and slave. 


Fifth.—Such privileges would also be inconsistent with the laws and policy 
of South Carolina, where the will was made. This portion of the will 
could not, therefore, have been carried out. 


Sixth.-The intention of the testator being to give the slaves their freedom, 
could have been carried out by taking them beyond the limits of the State— 
there being at the time of the probate of the will no law to prevent it in 
South Carolina. 


Seventh.—The taking of the slaves to Ohio, was regarded by the testator as a 
dernier means of giving them freedom. No rational intendment other than 
that of freedom can be made or inferred from the direction to remove them 
to Ohio, and to pay them money when there. 
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Eighth.—In the absence of any proof to the contrary, the presumption is, that 
the devisee executed and performed the trust reposed in him, the general 
rule being, that when a person is required to do a certain act, the omission 
of which would make him guilty of a culpable neglect of duty, it ought to 
be intended that he has duly performed it, unless the contrary be shown. 


Ninth.—The will not having pointed out within what time the condition was 
to be performed, the law presumes that it must be done within a reasonable 
time. 

Tenth.—If not performed within a reasonable time, then the ulterior legatee 
might claim the estate for condition broken—subject, however, in his hands, 
to the same condition. 

The establishment of the right of the mother to freedem by the Courts of 
Florida, does not infringe upon the policy of this State, owing to our stat- 
ute in relation to the manumission of slaves, the presumption being that 
she was free when she came here. 


This was an action of trespass, instituted by the appellee in the 
Circuit Court of Leon County, at the Spring Term,,1847, for the 
purpose of establishing her right to freedom, under the will of Wil- 
liam Oliphant, made in South Carolina in 1827, and admitted to 
probate in that State in 1828. 

The defendant pleaded not guilty, and that plaintiff was a slave. 

The case was tried at the Spring Term, 1848, before the Hon. 
Tuomas Batrze.t, Judge, presiding in said Court. 

After the proofs were submitted to the jury, and after argument of 
counsel, the Court charged the jury as follows, viz : 

That it was the duty of the executor under the will, to give free- 
dom to the slave, according to its provisions, and that, in the absence 
of all testimony on the part of both plaintiff and defendant, as to the 
mode in which she has been held, or is now held, and after the lapse 
of time, the jury may infer that that duty was performed. 

That the bequest of the will imposes a duty and trust, and the 
presumption of law is, that it has been pexformed. . 

That a fraudulent disposition, in oppositien to and in defiance of the 
will, would not confer a right on defendant. 

That the law of South Carolina having received a judicial con- 
struction by the Courts of that State, their decision is conclusive in 
reference thereto, and according to that construction, the bequest 
gave clear and indisputable right of freedom to plaintiff. 

Defendant by his counsel prayed the Court to instruct the jury, 
(among other charges asked,) that if they believed that emancipa- 
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tion was prohibited by the laws of South Carolina, (except by the 
Legislature,) at the time the will under which the plaintiff claims 
freedom was made, then plaintiff is not entitled to her freedom, and 
they should find for defendant.” But the Court refused to give the 
instruction asked, as well as others prayed by defendant. ‘To which 
refusal, and to the instructions given, the defendant by his counsel 
excepted. 


Papy, for appellant : 


The right claimed by the appellee in this case is based upon the 
will of William Oliphant, executed in South Carolina in the year 
1828. 

It will be observed, by reference to the copy of this will to be 
found in the record, that there is no provision which expressly directs 
the appellee to be emancipated. She can, then, only claim by con- 
struction. 

She is given to the legatee, W. H. Hollingsworth, as his property, 
but directs that she be permitted to enjoy the privileges of a free 
person. This direction is manifestly void, because it is a condition 
inconsistent with the gift. No person can be a slave, the property 
of another, and yet enjoy the privileges of a free person. Such a 
privilege is incompatible with the relation of master and slave, and 
with the rights, duties and reciprocal obligations resulting therefrom. 
If this provision, however, be considered as an indirect gift of free- 
dom, it is void, because the laws of South Carolina of force when 
this will was executed, and when admitted to probate, prohibited 
emancipation of slaves, except by act of the Legislature. Courts of 
justice will not give effect to the provisions of a will, or deed, having 
for their object the evasion of the settled law and policy of a State. 

It may, however, be insisted that the alternative part of the clause, 
“ or otherwise to take them to the State of Ohio, and the balance of 
the money bequeathed (to the slaves) to be paid them there,” is suffi- 
ciently explicit to obviate the difficulty presented by the statutes of 
South Carolina. But this is left at the option of the legatee. He 
could adopt either the first or the latter part of the clause. 

But the will does not direct what shall be done with them, after 
they reach Ohio. In order, therefore, for this Court to establish the 
claim set up by the appellee, they must (there being no evidence of 
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the fact) take judicial notice that the laws of the State of Ohio pro- 
hibited domestic slavery when this will was executed, and by con- 
struction, determine that the design of Oliphant was to have the ap- 
pellee emancipated when she arrived there. 

But conceding that the effect of the will is an express direction to 
take the appeilee to Ohio, and there set her free, how is it to be en- 
forced ?—at whose instance? It is very clear that as long as the 
appellee remained in South Carolina, where the provisions of no will 
emancipating a slave could operate, or in any of the slave-holding 
States, (so far as her rights under this will are concerned,) she could 
not be free, because, if she obtained her freedom at all, it could only 
have been by operation of law prohibiting slavery in the State to 
which she might have been taken, as there is no express direction to 
manumit her. If this be true, and it seems to be a proposition too 
plain to require illustration, she must still be a slave, and must con- 
tinue to be, until she is taken to a free State, with a view to free her, 
or until she is emancipated in the manner prescribed by law. And 
if she is now a slave, she has has no status in Court. In contem. 
plation of law, slaves are mere chattels, things. They have no civil 
rights—they can hold no property, nor can they bring a suit—they 
can acquire no right which does not, in the instant it is acquired, 
pass to the master. The Courts cannot interfere to compel Wm. H. 
Hollingsworth to perform the trust in this case, at the instance of this 
party, because to do so, they would be recognizing a person unknown 
to the law. 

In the case of Frazier v. Frazier, 2 Hill’s Ch. Reps., 316, which, 
it seems, governed, in a great degree, the decision of this case in the 
Court below, the principle just contended for is admitted, but the 
Court in that case decide in effect that as the bill was filed by the 
heirs to partition the slaves, the Court would, if on looking into the will 
they find that the executors could execute it, by sending the slaves 
out of the State, order them to discharge the trust. In that case, too, 
there was an express direction to the executors to take the slaves to 
San Domingo and emancipate them, and the executors had seized the 
slaves for the purpose of carrying out the will. But it will be per- 
ceived that even there the slaves were not emancipzted, but were 
directed to be taken out of the State, as expressed in the will. 

It will be seen, however, by a further examination of the will, that, 
in the event of the failure of the first legatee to perform the condi- 
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tions annexed to the bequest to him, the testator bequeathes the es- 
tate given to him to John H. Hollingsworth, without any condition or 
limitation expressed. The effect of this whole clause taken togeth- 
er, conceding that the conditions attached to the bequest to Wm. H. 
Hollingsworth were valid and binding to vest in John H. Hollings- 
worth the title to the property bequeathed, as if given to him origi- 
nally, upon the neglect or refusal of Wm. H. Hollingsworth to com. 
ply with the conditions adverted to. 

John H. Hollingsworth, then, had the right in such event to claim 
the property, and in that case no provision is made in reference to the 
appellee. It is conceived that in such case the appellee would either 
fall into the residuum of the estate of the testator, or would be inclu- 
ded in the property going over to John H. Hollingsworth. Whether, 
therefore, the conditions annexed to the bequest to Wm. H. Hollings- 
worth are void, or whether, upon the neglect or refusal to comply 
therewith, if valid, the property vested in John H. Hollingsworth, in 
neither event is the appellee entitled to recover. 

If this case is to be decided as if it were now pending in the 
Courts of South Carolina, even if there was a direct and express in- 
junction to carry the appellee out of the State into a free State, and 
there emancipate her, it could not be done, because by an act of the 
Legislature of that State, passed in 1841, it is expressly forbidden 
for executors to carry out such direction in a will, and the Courts 
there have decided that the law adverted to operates as well upon 
wills executed and not carried into effect before the passage of the 
act as after. 1 Richardson’s Eq. Rep., 65. 2 Richardson’s Eq. 
Rep., 43. 

But if it be insisted that this case must be decided by the laws of 
this State as they now exist, it will be seen, by reference to Thomp. 
son’s Digest, page 533, that certain pre-requisites are necessary, in 
order to manumit a slave here. No slave can acquire her freedom 
in any other wise. In this case, there is no one to perform the re- 
quirements of the law. Let it be recollected that, under the will, the 
appellee could not be emancipated, except by operation of law in 
the State to which she might be taken, and if not until then, she 
must still be a slave. How, then, can the Court listen to her claim, 
against the consent of the party holding her as a slave, and grant 
her freedom before the right of emancipation is vested. 

It would only be necessary for a person desiring to emancipate a 








558 SUPREME COURT. 





Sibley vs. Maria, a woman of color.—Argument of Counsel. 





slave in this State to go into an adjoining State, whose laws permit 
it, and there, by deed or otherwise, manumit her, deliver her into the 
possession of unother, have her brought here and sue for freedom, in 
order to evade the law which requires all persons desiring to manu- 
mit a slave to give bond to send such slave out of the State within 
thirty days. 

These laws in relation to emancipation are founded in high public 
policy, and are enacted to preserve the institutions peculiar to the 
Southern States. Courts of justice are careful not to countenance 
any attempt to evade them, and will not give their sanction to any 
efforts to render them nugatory by schemes, however artfully con- 
trived, to set them at defiance. 

It is better even that cases of transient injustice should be en- 
dured, than that the general law and policy of the country should be 
disturbed. 

The Court below charged the jury, that there being no evidence 
of the manner in which the appellee was held, the presumption 
arises, that Wm. H. Hollingsworth discharged the trust in the will 
to set her free, and that, therefore, she was entitled to her freedom. 
But with all deference to that Court, how could such presumption 
arise, in the face of the fact that she was held as a slave, admitted 
by the very suit itself, and that the laws of this State and of South 
Carolina forbid emancipation, except under certain forms ? 

The only way in which the appellee could have been freed under 
this will, was to have been taken to Ohio with that view—and if she 
had been so taken, she would not now be in Florida, or if she were 
here, she could only be so asa slave. Thompson’s Digest, 533. The 
presumption, then, of her present freedom, cannot arise in any view 
of the case ; nor can the principle that the presumption of law is 
always in favor of liberty be invoked here. That principle had its 
origin in a country where slavery was and is unknown. ‘The insti- 
tution of slavery in the Southern States is unlike the systems of feu- 
daiism and villainage in England. It is more like the slavery of the 
Greeks and Romans, where the slaves, as our slaves, had no legal 
rights or privileges whatever, with the exception that here they are 
protected by our laws from the cruelty to which the Roman slaves 
were exposed. 

In the States of this Union where slavery exists, the black com- 
plexion affords a presumption of slavery, and a black person will so 
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be regarded until the contrary is shown. 2 Halsted, 253. 2 Bibb, 
238. The presumption of law, in favorem libertatis, instead of hav- 
ing any application in this case, is entirely reversed. ‘The presump- 
tion being against the appellee, arising from her complexion, it de- 
volves upon her to prove her right to freedom, by proper and legal 
testimony. This, I apprehend, cannot be done, unless she can show 
that she was taken to the State of Ohio, or any other free State, with 
the view of emancipating her, and that her right to freedom vested 
accordingly. 

If, however, under the most favorable view, the appellee is entitled 
to have the trust in the will carried out, the utmost she can claim is 
to have her sent to Ohio; and in that case, it being a trust, a court 
of law cannot afford relief, but she must resort to a Court of Chan- 


cery. 
Woodward, for appellee : 


This is a suit for freedom, under the will of William Oliphant, of 
South Carolina, made October 13, 1827, admitted to probate, Jan- 
uary 20, 1828. 

The clause containing the bequest of freedom is in the alternative, 
to wit: “ The privileges of free persons of color, consistently with 
good order and subordination—or otherwise, to take them to the State 
of Ohio.” 

The object of the will is the freedom of the slave. 

The instructions of the Court are sustained by law. 

1. As to the duty of the executor. 

2. The presumption of its performance. 

3. The fraud of dereliction. 

4. The judicial decisions of a State being the best exposition of 
tts laws. 

The counsel cited and commented on the authorities adduced by 
him in reference to the instructions given by the Court below, and 
then proceeded to establish the following propositions : 

I.—A will takes effect from the death of the testator—rights under 
it accrue from that time. How, then, can a bequest revert to the 
testator, “ eo instanti”—it is passing away from him forever. 

II.—It is only our own slaves that are bound to conform to our 
emancipation laws. Those of other States to theirs. 
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III.—The right to freedom being vested by the will, at the death 
of the testator, a law declaring emancipation illegal can have only 
& prospective operation. 

IV.—Emancipation not being inhibited by the laws of South Caro- 
lina—ergo, a provision thereof by will is Nor vorp. 

V.—An act of the Legislature was not essential to emancipation, 
if the slave were to be removed beyond the borders of the State, and 
only in that event, claiming to be free. 

VI.—The executor was bound to adopt the alternative which 
should effectuate the testator’s will—his will was the freedom of this 
slave—removal to Ohio the only certain mode of accomplishing the 
purpose, if the other were impracticable, or having been attempted, 
had failed. This being the duty of the executor, it is equally incum- 
bent upon the legatee, because expressly enjoined. 

VII.—The omission, neglect, or refusal to remove the slave to 
Ohio, constitutes the fraud, against which the Courts will relieve— 
- it is the very gravamen of the wrong, for which this suit is seeking 
redress. 

The appellee had a right to resort to a Court of Equity in South 
Carolina, for the enforcement of her claim. She is equally entitled 
to assert it in this form of action here. That Court would have com- 
pelled performance by the executor, or legatee—this Court can ad- 
judge her rights in the only mode in which they can be practically ex- 
hibited in the tribunals of this State. 

The assertion of a purely personal right can be restricted only by 
want of jurisdiction over the person against whom, or the subject 
matter in reference to which, it is urged. In this case, jurisdiction 
over the subject-matter and the person is not only unquestionable and 
conceded, but it is such as our courts are bound to entertain. 

To sustain these propositions, the counsel cited the following au- 
thorities, viz: 1 Leigh, 465. 4 J. J. Mar., 370. 2 J. J. Mar., 475. 
3 Leigh, 8,9,11. 2 Leigh, 189, 192,193. 2 Hill’s Ch., 303, 
313. 1 Peters, 680. 2 Peters, 220, 37, 38. 2 Phillips, 296, 
297, 298, 301, 302, 307, 368. 6 Con. Rep., 445. 19 Johns., 345. 
2 Cowan, 285. 


Duval, also for appellee, supported the views taken by Mr. Wood- 
ward, and urged her right to freedom. 


Opinion by Justice Hawks : 
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This was an action of trespass brought by the appellee, Maria, a 
woman of color, against Sibley, who claims her as a’slave. 

To sustain the action, the will of William Oliphant of Edgefield 
District, South Carolina, was introduced, the plaintiff claiming her 
freedom by virtue of a clause contained in it in the following words, 
to wit: 

“Ttem 16th and lastly, I give and bequeath to my nephew, William 
C. Hollingsworth, all the remaining part of my estate, both real and 
personal, including my interest in a house and lot in the city of Au- 
gusta, in the State of Georgia, after my lawful debts are paid out of 
it. I give and bequeath to him a life time estate in my tract of land 
known by the name of my Turkey Creek place, and at his death 
that it shall descend to his legal heirs in fee simple; all the rest of 
my real estate I give and bequeath to him and his heirs forever, to- 
gether with all my personal estate not otherwise disposed of, and 
under the following conditions, to wit : that my negro woman Maria, 
and her four children as his property and under his protection shall 
be allowed all the privileges of free persons, consistently with good 
order and a proper subordination, and shall be allowed out of the 
property demised to the said William H. Hollingsworth, two hundred 
and fifty dollars each, to be paid to them at such times and in such 
quantities as in his judgment will be most proper, otherwise to take 
them to the State of Ohio, and the balance of the money over and 
above what will be expended in their passage to be paid to them 
there ; and in case the said William H. Hollingsworth should refuse 
or neglect to comply with the conditions herein expressed or should 
die without a legal heir, in either of these cases it is my will and 
desire that all the interests, rights and emoluments which the said 
William H. Hollingsworth has, by virtue of this wiil, shall go to 
John H. Hollingsworth, and shall be his to all intents and purposes 
as though they had been originally demised to him, &c.” 

Giving the will what we deem a proper construction, it appears 
clearly to have been the intention of Oliphant, the testator, that Wm. 
H. Hollingsworth should take the Turkey Creek place free from all 
conditions, but that he was to take all the rest of his real and perso- 
nal estate, not otherwise disposed of, subject to the conditions above 
set forth. In other words, William H. Hollingsworth, the devisee, 
was to take the estate devised to him subject to certain conditions 
subsequent, which unless he performed there was a limitation over to 
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John H. Hollingsworth, creating what is termed a conditional lim- 
itation. 

By the terms of the will Maria acquired certain rights and, upon 
their acquisition, the law would have lent its aid to enforce them, if 
not against law, policy or morality. She was a beneficiary under 
the will, and was entitled to the benefits of its provisions, unless they 
contravened some statute of the State in which the will was made, or 
were void for some other cause. The testator manifested unequivo- 
cally his intention as to the partial or total freedom of Maria, firstly, 
by the wish that she shall enjoy all the privileges of free persons, 
consistently with good order and proper subordination, and a devise 
to her of two hundred and fifty dollars ; and, secondly, to be taken to 
Ohio and, after her expenses of transportation thither were paid out 
of this money, the remainder of the same to be paid to her there.— 
Here, certainly, is created a solemn trust—a trust involving the free- 
dom of a slave who, it is fair to suppose, had most favorably com- 
mended herself to the greatest kindness of her owner, and he, for the 
purpose of more effectually carrying out his benign and munificent 
intentions, devises the greater part of his estate, (which the witnesses 
tell us was a large one,) subject to and conditioned upon this trust.— 
There is no evidence to show that William H. Hollingsworth actu- 
ally took the estate so devised to him. Although a devisee is not 
bound, nolens volens, to accept of a devise, yet the law will presume 
an acceptance, if the devise or gift is of a beneficiary character ; its 
presumption being based upon that strong, impulsive principle of self- 
interest which so generally directs and governs the actions of men.— 
If, therefore, Hollingsworth took the estate, he took it upon the con- 
dition of the will and subject to the trust. That portion of it in which 
it is provided that Maria shall have the privileges of free persons, we 
believe, in the language of the counsel for the appellant, is void, “be- 
cause it is a condition inconsistent with the gift. Such a privilege 
is incompatible with the relation of master and slave, and with the 

rights, duties and reciprocal obligations resulting therefrom.” There 
‘ are decisions going the other way, but in deciding this case we are 
governed by what we deem the laws and policy of Carolina. In 
that State, the slave was not permitted to go as free and exercise 
all the rights and privileges of free persons of color, and if he did 
so he became liable to be seized as a derelict and sold. This being 
the case, the intention of the testator as to this clause could not be 
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carried out, and the law of Carolina not permitting direct manumis- 
sion, of course it could not be effected indirectly—the evasion of a 
statute being an infraction of it. 

There is some diversity in the decisions how far a devise of prop- 
erty to a slave will entitle such slave to his freedom by necessary 
implication. The case of Hale v. Mullin, 5 Harr. & J., 590, and 
confirmed by the Supreme Court of the United States, 2 Peters, 670, 
goes to this extent, while the cases found in 2 Call, 319, 4 Dess., 
266 and 1 Stewart, 320, assume the negative of this proposition. A 
decision of this question is not necessary, however, in this case, fur- 
ther than this—that if the manumission of Maria could have been 
legally effected by the laws of Carolina, the legacy to her of the 
money would at least have been good, so far as furnishing the means 
to carry the intent of the testator into execution. We have spoken 
of it rather as a fact indicating this intention, and as a fund to enable 
the party taking under it to effectuate it. 

At the time of the probate of the will there seems to have been 
no law of South Carolina to prevent the carrying off slaves beyond 
the limits of the State and then to be liberated. The case of Fraser 
v. Fraser, 2 Hill Ch., 303, 35, sustains us in this view. The policy 
of the law against manumission was to prevent an increase of free 
blacks in the State, and to guard against its deleterious effects. 

It is contended that there is no direct gift of freedom after the arri- 
val of Maria in Ohio. There was certainly a trust, no precise form or 
set of words being necessary to create one; and taking the whole 
clause of the will together in relation to Maria, we think there can 
be but one construction of it, and that is, that the taking her to Ohio 
was regarded by the testator as a dernier means of giving her free- 
dom. It is very true that no evidence as to the laws of Ohio was 
adduced in the Court below; but what rational intendment, other 
than that of freedom can be made or adduced as to this required re- 
moval and the payment of money upon her arrival in that State 7— 
Beside, the ordinance of 1787 embraced the territory now compris- 
ing the State of Ohio, and the decisions of the legal tribunals of that 
State show that its provisions were embraced in its Constitution. 

Having shown that there was a clear intention of giving freedom 
to Maria and a trust resulting from the nature and very terms of the 
devise, the next question is whether that trust has been executed. 

The will was admitted to probate January 7th, 1828, upwards of 
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eighteen years having elapsed between that time and the period of 
the commencement of this suit. The defendant in the Court below 
introduced no evidence to rebut any of the presumptions raised by or 
under the will, and we know nothing of the time of Maria’s arrival in 
our State, or the circumstances in which she came. All that we know 
is, she was held in bondage as a slave at the time of action brought. 
In the absence of all evidence, therefore, to the contrary, we have a 
legal right to presume that the trust was executed, and perfectly co- 
incide with the Judge who tried the case in the Court below, as to 


_ the principles laid down by him. We think, however, that inasmuch 


as William H. Hollingsworth was to take the estate by condition 
subsequent—in other words, the estate was obliged to vest in him ere 
he could perform the conditions—he, instead of the executor, was the 
person called upon to execute the trust. But inasmuch as the ver- 
dict was in accordance with the justice of the case, and the defend- 
ant had the full benefit of all the exceptions raised by him to the 
plaintiff’s action in the shape of instructions asked of the Court, we 
are not disposed to disturb the finding of the jury, who evidently act- 
ed upon the principles as declared by the Court. The presumption 


_ we have spoken of is one of law, arising from the facts of the case. 
_ \It is an inference drawn as to one fact from the existence of another 
fact, owing to a connection between them. 2 Starkie on Ev., 680. 


In this case the presumption of law that the trust was executed is, 
however, but a prima facie inference or intendment, liable to be rebutted 
by proof to the contrary. In this case, as we have before remarked, 
no evidence was adduced by the defendant, showing any title what- 
ever to Maria ; and we think, owing to the presumptions arising in 
the case, he was called upon to defend his claim by some affirmative 
evidence, instead of relying entirely upon what he deemed the weak - 
ness of the cause of his adversary. 

In support of the views we have taken on this subject we will cite 
a few authorities. ‘The general rule is, that when a person is re- 
quired to do a certain act, the omission of which would make him 
guilty of a culpable neglect of duty, it ought to be inferred that he 
has duly performed it, unless the contrary be shown.” 3 East., 192. 
10 East., 216. Phil. Ev., 151. Woodward, Justice. Hartwell v, 
Root, 19 John. R., 347. So in the case of the Bank of the United 
States v. Dandridge, 12 Wheat., 64, Judge Story remarks : “ By the 
general rules of evidence presumptions are continually made in cases 
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of private persons, of acts even of the most solemn nature, when 
those acts are the result or necessary accompaniment of other cir- 
cumstances. In aid of this salutary principle, the law itself, for the 
purpose of strengthening the infirmity of evidence and upholding 
transactions intimately connected with the public peace and the se- 
curity of private property, indulges its own presumptions. It -pre- 
sumes that every man, in his private and official character, does his 
duty, until the contrary is proved; it will presume that all things are 
rightly done, unless the circumstances of the case overturn this pre- 
sumption, according to the maxim, omnia presumuntur rite, et solem- 
nitur esse acta, donec probetur in contrarium.” 

“ Fictions of law,” says Mr. Justice . Blackstone, “ although they 
may startle at first, will be found on consideration to be highly bene- 
ficial and useful.” They are invited, say the civilians, “ ad concili- 
andum equitatem, cum ratione et stabilitate juris,” and it is a well 
known maxim of the common law, that in “ fictione juris, semper 
subsistit equitas.” Best on Pre., 24. It is a general rule that, when- 
ever trustees ought to convey to the beneficial owner, it should be 
left to the jury to presume that they have so conveyed, whenever such 
presumption can reasonably be made. 3 Sugden, V. & P., 25, 
42, 43, tenth ed. Hill on Trustees, 255. See also Greenleaf, 18, 
53. 2 Starkie on Evidence, 680, 681, 2—75. While the law will 
presume in certain cases that all things are rite acta, it never pre- 
sumes illegality. 12 Eng. Com. Law R., 371. 

As to the time within which the condition annexed to the estate 
devised was to be performed, there being no specific time pointed 
out for so doing, in such a case the law says that the condition must 
be performed within a reasonable time. Ross v. Tremain, 2 Met- 
calf, 495. 1 Jarman on Wills, 804. If, therefore, the condition in 
relation to Maria had not been performed within this reasonable pe- 
riod, the ulterior legatee might have claimed the estate for condition 
broken, subject, however, to the same condition ; for the will uses 
this language : that if William H..Hollingsworth should refuse to 
comply with its conditions, then it was the will and desire of the tes- 
tator “that all the interests, rights-and emoluments which the said 
William H. Hollingsworth was to have by virtue of the will, should 
go to John H. Hollingsworth, and should be his to all intents and 
purposes, as though they had been originally devised to him.” In 
other words, merely substituting John H. in lieu of William H. Hol- 
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lingsworth as the devisee of the estate bequeathed, with the condi- 
tions annexed to it. 

The sustaining of this suit would not have the effect, as contended 
for by counsel for appellant, of infringing upon the policy of our own 
State, owing to our statute in relation to the manumission of slaves. 
If Maria had been proven to have been a slave ever since the death 
of Oliphant, the testator, and this suit had been primarily brought for 
the purpose of establishing her freedom, then the question involving 
the policy and statutes of our State would have arisen; but it cannot 
arise here, because the presumption is that she was free when she 
came here ; and if she came after the passage of the law of 1829, 
she only rendered herself amenable to that act and that of 1832, pro- 
hibiting the coming of free persons of color to our State. 

The judgment of the Court below is affirmed. 

. Per curiam. 


Loxe Lott, Puarntirr in Error, vs. Banks Meacuam, Executor 
oF JonaTHAN Tuomas, DereNnDANT IN Error. 


Writ of Error to Gadsden Circuit Court. 

This was an action of replevin, brought by Meacham, as executor 
of Thomas, in the Circuit Court of Gadsden County, against Lott, 
for divers slaves. 

Jonathan Thomas, by his last will and testament, devised and be- 
queathed to Mary Thomas, during her widowhood, the slaves in con- 
troversy in this case—and in the event of her subsequent marriage, 
the property was given to his executors in trust, to and for her sole 
and separate use, and for her support during her life. Upon her 
death, the testator directed the property to be sold, and to be divided 
among his six children named in the will. 

Meacham, the executor, made his final settlement of the estate in 
July, 1836, having before that time assented to the bequest to Mrs. 
Thomas, and delivered the property to her. By the final order, 
bearing date 16th July, 1836, he was discharged from the executor- 
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ship, but not from the trusts committed to him by the will. Mrs. 
Thomas did not marry again. She continued in possession of the 
property until her death, which happened in November, 1846. The 
persons entitled under the will, upon the death of Mrs. Thomas, took 
possession of the slaves, and divided them by an amicable arrange- 
ment among themselves. Lott, who had intermarried with Ann 
Maria Thomas, one of the daughters of the testator, was in posses- 
sion of the slaves in dispute in this action, under and by virtue of the 
aforesaid agreement, and with the consent of all the parties entitled 
under the will. 

The Court instructed the jury, that the plaintiff, as executor of 
Thomas, on the death of the widow, is entitled to the possession of 
the property devised to her, to administer the same according to law 
and the directions of the will—stating, at the same time, that unless 
there were debts of the estate to pay, or some cause of interference 
by the executor, it was not disposed to allow the amicable division 
made by the heirs to be disturbed. 

The defendant asked the following instructions: 1. That the de- 
vise and bequest in the will of the property in dispute created an es- 
tate in remainder in the persons appointed to take, after the death of 
Mrs. Thomas, the tenant for life, and that this estate in remainder 
was created at the same time with the creation of the particular or 
life estate. 

2. That the assent of the executor to the bequest, by the delivery 
of the property in dispute to Mary Thomas, the tenant of the partic- 
ular estate, is an assent to the remainder given to the persons named 
to take in remainder ; and having so assented, he cannot now re- 
tract that assent. 

3. That the property in dispute being in the possession of the de- 
fendant, as one of the persons entitled to take in remainder, in virtue 
of his marital rights, he is entitled to that possession, as against the 
plaintiff in this action. 

4, That the plaintiff having, by his own showing, been fully dis- 
charged by the County Court of Gadsden County from all the duties 
of executor, on the 16th July, 1836, cannot now maintain this ac- 
tion. 

The Court refused to give the instructions prayed, and to that re- 
fusal, and to the instructions given by the judge, the defendant by his 
counsel excepted. 
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The jury found for plaintiff. 

This.cause was tried before the Hon. Tuomas Batrze.t, Judge 
of the Middle Circuit, at the Spring Term, 1848, of Gadsden Cir- 
cuit Court. 


Dupont and Thompson, for plaintiff in error. 
Carmack, Stephens, & Baker, for defendant in error. 


This case not being deemed in.a condition to be determined, with 
a just regard to the rights and interests of the parties concerned, no 
opinion affecting their rights and interests was delivered. 


The following is the judgment of the Court, delivered by Haw- 
KINs, Justice : 


The Court, after having had this case under due consideration, is 
of opinion that, inasmuch as its decision must depend very much upon 
the construction of the will of Jonathan Thomas, and as only de- 
tached portions of it are before the Court, it cannot proceed and pro- 
nounce a definitive opinion and decision upon it. The Court is, 
therefore, obliged to require, that it be remanded to the Circuit Court, 
for the purpose of having sent hither a more perfect and complete re- 
cord. Whilst making this order, without intending to indicate to 
parties any opinion as to the course already pursued, it cannot re- 
frain from the expression of a regret, that the case was not, in the 
first instance, brought on the equity side of the Court, where all the 
rights of the litigants could have been so fairly, and certainly far 
more satisfactorily adjudicated, than they can be at law. 

The cause is, therefore, remanded to the Court below for such 
proceedings as may be necessary to carry out the foregoing views 
and objects. 

Per curiam. 
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Henry D. Darpen & wire vs. Saran A. LINES, ET AL. 


The Supreme Court of this State has no jurisdiction in a cause in Chancery, 
brought up by appeal from a decree, pro forma, entered in the Court below 
by consent of parties. 

At a Circuit Court, held in and for the county of Gadsden, on the 
16th day of November, 1848, the following decree was entered in 
this case : “ And now, on this sixteenth day of November, came the 
said complainants and defendants, by their respective solicitors and 
counsel ; and thereupon it was agreed by counsel, that a decree pro 
forma shall be entered, sustaining the demurrer filed herein—so as 
not to exclude the Judge of this Court from sitting in this cause in 
the Supreme Court on the hearing thereof. 

“It is, therefore, ordered, adjudged, and decreed, that the demur- 
rer of the said Sarah A. Lines and others, defendants, to the com., 
plainant’s said bill of complaint, be sustained, and the bill be dis- 
missed, at the costs of the said complainants. 

“ And the said parties respectively agreeing thereto, it is ordered 
that said complainants be allowed their appeal to the Supreme Court, 
without bond and security.” 

This case, and others in which pro forma deerees had been en- 
tered, were submitted to the Court, upon the question of jurisdiction, 
upon which the Court were divided, and gave the following opinions : 


Opinion by Chief Justice Dovexas : 


This and other cases have been brought up to this Court, on de- 
crees made in the Court below, by consent of parties, “ pro forma.” 
The professed object of the proceeding is, to avoid the provision of 
the Constitution of this State, which disqualifies the judge who de- 
cides a case in the Court below from sitting on the trial or hearing 
of it in this Court ; and in other cases, to prevent the delay which 
would occur from the inability of some of the justices to sit in this 
Court, in consequence of their having been of counsel, or otherwise 
concerned in the case in the Circuit Court ; and thereby to secure a 
trial in this Court by all the justices of the Supreme Court, inclu- 
ding, of course, the judge who, by consent of the parties, rendered 
the decree “ pro forma” in the Court below. In order that this mat- 
ter may be more readily and clearly understood, it is deemed proper 
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here to refer to that clause of the Constitution which creates this dis- 
qualification ; it is as follows, to wit: “No Justice of the Supreme 
Court shall sit or take part in the Appellate Court, on the trial or 
hearing of any cause which shall have been decided by him in the 
Court below.” See Thompson’s Digest, page 50, sec. 2, No. 4. 

Another object professedly is, to avoid also the delay that would 
otherwise have occurred in the Circuit Court, from the disqualifica- 
tion of the judge to try a cause in which he had been employed as 
counsel, or attorney. The statute which creates the disability, de- 
clares that “ It shall not be lawful for any judge of this State to try 
any cause in which he may have been employed as counsel or attor- 
ney, but shall continue the same until some some judge shall hold 
court in the circuit in which said causes may be pending, that was 
not employed in such cause at the time of his election.” Ibidem, 55, 
No. 11. 

It seems to be supposed that the judge who’had been thus em- 
ployed may, by consent of parties, make such decree “ pro forma,” 
and send the case up to this Court, and that this Court can take ju- 
risdiction of it. If this can be done, it is very clear that it is upon 
the principle, that the case is not tried in the Court below, and that 
this Court can take jurisdiction of a case that has not been thus 
tried ; and it has been strongly insisted that the judge who made such 
decree may sit and take part in the trial and hearing of the case in 
this Court. From this statement, two questions naturally arise : 
First. Can this Court entertain jurisdiction of a case upon a decree 
thus rendered, by consent pro forma ? and . 

Second. If it can, may the judge who pronounced such decree 
rightfully sit as judge, and take part in the trial or hearing of such 
ease in this Court? 

The first is by far the most important question, and, indeed, seems 

decisive of the other; for I am free to confess that, if I entertained 
' no doubt but that this Court might rightfully take jurisdiction of a 
cause thus brought up, I should not hesitate, were I the judge who 
made the decree pro forma, to sit and take part here in the trial and 
hearing of the case, upon the principle that it was not in fact tried 
er decided by me in the Court below. But entertaining as I do a 
very serious doubt upon that subject, and having expressed that 
doubt, it is proper that I should state the reasons on which it is 
founded, and the views which I entertain in relation thereto. 
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The Constituton, art. 5, sec. 2, Ibidem, 59, No. 1, declares that 
“the Supreme Court, except in cases otherwise directed in this Con- 
stitution, shall have appellate jurisdiction only, which shall be co- 
extensive with the State, under such restrictions and regulations, not 
repugnant to this Constitution, as may, from time to time, be pre- 
scribed by law.” This is not one of the excepted cases, nor is the 
provision in regard to it repugnant to the Constitution. The same 
section, Ibidem, No. 5, says: “ The Supreme Court shall have and 
exercise appellate jurisdiction in all causes brought up by appeal or 
writ of error from the several Circuit Courts, where the matter in 
controversy exceeds in amount or value fifty dollars.” “ An appeal 
is the act by which a party submits to the decision of a superior 
court a cause which has been fried in an inferior tribunal.” 1 Bou- 
vier’s L. Dict., 82. 

From thé. record of this case, it does not appear that there has 
been any trial of this cause in the Court below—and if not, then it is 
not a proper case for an appeal. 

But itis said that it has been decided in the Court below, and, 
therefore, may be properly reviewed here. Has it, however, been 
decided. To decide is to determine, to form a definite opinion ; de- 
cided means determined, ended, concluded ; the word decided im- 
plies decision, clear, unequivocal, that puts an end to doubt. Web- 
ster’s Dict., Fol. Ed., 1848, page 306. It implies in this case the 
exercise of judgment upon the law and the facts of the case. Judg- 
ment is the decision or sentence of the law given by a court of jus- 
tice, or other competent tribunal, as the result of proceedings insti- 
tuted therein, for the redress of an injury. The language of judg- 
ments, therefore, is not that it is decreed or resolved by the Court, 
but it is considered, “ consideratum est per curiam,” his debt, dama- 
ges, or possession, or the like. Ibidem, 548. 

The Supreme Court of the United States, in the case ex parte To- 
bias Watkins, 3 Peters, 202, says: “ A judgment of a court of com- 
petent jurisdiction in its nature concludes the subject on which it is 
rendered, and pronounces the law of the case ; it puts an end to all 
enquiry respecting the fact by deciding it.” 

A decree is the judgment or sentence of a Court of Equity ; it is 
either interlocutory or final. The former is given on some plea or 
issue in the cause, which does not decide the main question ; the lat- 
ter settles the matter in dispute, and a final decree has the same ef- 
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fect as a judgment at law. Bouvier’s Law Dict., 295, and author- 
ities there cited. 

It will hardly be seriously contended, we think, that there is any 
such final decree in this case, or that there has been any such de- 
cision, any such action of the mind of the Court upon it. The pro- 
ceeding on its face does not import any such thing; on the con- 
trary, it appears very clearly intended as a device to avoid what 
seems to me a clear, plain and unequivocal provision of the Consti- 
tution. It is true there is a decree which, if taken by itself, apart 
from its context, would import finality, but then the record tells us 
that it was entered by consent of parties, “ pro forma,” which means 
“a mere matter of form.” Branch’s Principia, page 114. Now is 
mere matter of form to be held conclusive? Is that the result of pro- 
ceedings instituted in a court of justice, for the redress of an injury ? 

The decree is either final, or it is not final ; if it is not final, then 
it is not properly here, for no appeal lies except on a final decree. 
Putnam v. Lewis and wife, 1 Florida Reps., 455, 464, 474, and au- 
thorities there cited; to which may be added, Gray v. Grundy, 2 J. 
J. Marshall, 134. Horsey v. Hopkins, Ibid., 54. Read v. Robb, 4 
Yerger, 66. Hoyt v. Brooks, 10 Conn., 188. Kierk v. Shriver, 11 
Gill & John., 405. The State v. Pepper, 7 Miss., 348. 

If it shall be said that it is a final decree, then I answer that no 
appeal lies from a final decision entered by consent, “ consensus tollit 
errorem.” Co. Lit., 126. Webb v. Webb, 3 Swanst., 658. Mor- 
rell v. Lawrence, et al., 12 John., 521. Waller v. Harris, 20 Wen- 
dell, 563. Ringold’s case, 1 Bland., 5,12. Harrison v. Roussey, 
2 Vez., 488. Toder v. Sansome, 7 Brown, P. C., 244. Bradish v- 
Gee, Ambler, 229. Jones and others v. Talliaffer. Car. Law Rep., 
376. 2 Smith’s Chy. Pr., 50. 1 Barbour Chy. Pr., 712. 

The case of Marbury v. Madison, 1 Cranch, 137, 1 Peters’ Cond. 
Reps., 282, has’ been cited to sustain the jurisdiction in this case.— 
In that case, Chief Justice Marshall held that the essential criterion 
‘of appellate jurisdiction is, that it revises and corrects the proceed. 
ings in a cause already instituted, and does not create that cause. 

If this be the essential criterion, (and I do not doubt it,) then the 
principle is conclusive upon this case ; for the Court below created no 
cause for this Court to act upon, unless it committed an error in ren- 
dering the pro forma decree. As it did nothing else, it is very clear 
that there is nothing else, no other proceeding of that Court for this 
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Court to correct; at least nothing which may not be just as well 
corrected in that Court. It was not the action or the original cause 
of action to which the Chief Justice referred—no court creates 
them—it is the errors committed in the subordinate tribunal, upon 
which the appellate jurisdiction is to be exercised. If the final de- 
cree of the inferior court is, in all respects, right, there is nothing 
for the appellate court to correct, no case made for the action of the 
appellate court. It is true the appellate court may look into the re- 
cord of a case which is within its jurisdiction, and has been brought 
according to the regulations prescribed, to ascertain whether there is 
any thing in it that requires correction, and if there is not, may af- 
firm the judgment or decree of the subordinate tribunal. ‘To war- 
rant this, however, there must have been a trial in the Court below. 
Trial “is the examination before a competent tribunal, according to 
the laws of the land, of the facts put in issue in the cause, for the pur- 
pose of determining such issue.” 2 Bouvier’s Law Dict., 457.— 
“The examination of a cause in controversy between the parties, be- 
fore a proper tribunal,” Webster’s Dict., Fol. Ed., 1848, page 1173, 
and it must have been properly brought up. But if it is not within 
its jurisdiction, or brought up according to the regulations prescribed, 
it cannot act upon it at all, further than to dismiss and remand it for 
such action in the Court below as to right and justice shall appertain. 

The case of Ponder v. Moseley, et al., administrators, &c., 2 
Florida Reps., 267, has been cited to show that no evil consequences 
can flow from the exercise of jurisdiction in these cases, because the 
Court there held in accordance with the principles laid down in El- 
liot et al., v. Piersal et al., 1 Peters’ Reps., 340, and re-asserted in 
2 Peters, 369, that where a court has jurisdiction, it has a right to 
decide every question which occurs in the cause, and whether its de- 
cision be correct or otherwise, its judgment, until reversed, is re- 
garded as binding on every other Court; and according to Vour- 
hees v. The Bank of the United States, 10 Peters, 474, 475, where 
the Court says: “ The line which separates error in judgment from 
the usurpation of power is very definite, and is precisely that which 
denotes the cases where a judgment or decree is reversible only by 
an appellate court, or may be declared a nullity collaterally when of- 
fered as evidence in an action concerning the matter adjudicated, or 
purporting to have been so. In the one case, it is a record import- 
ing absolute verity—in the other, mere waste paper.” 
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But this Court has never decided that where there was an usurpa- 
tion of power the judgment was conclusive and could not be enquired 
into and declared a nullity collaterally ; or, where the Court had 
no jurisdiction the record of its judgment would import verity, or any 
thing more than mere waste paper. In the case of the United States 
v. Stone, 14 Peters’ Rep., 524, 525, a verdict was rendered in the 
District Court ; it was then, by consent of counsel, transferred to the 
Circuit Court, precisely in the state in which it then was, and a di- 
vision of opinion there entered, pro forma, to send the case to the 
Supreme Court of the United States, which the latter Court deemed 
exceedingly irregular. ‘**We are aware,” said the Court, “ that in 
some cases, where the point arising is one of importance and diffi- 
culty and it is desirable, for the purposes of justice, to obtain the 
opinion of this Court, the judges of the Circuit Court have some- 
times, by consent, certified the point to this Court as upon a division 
of opinion, when, in truth, they both rather seriously doubted than 
differed about it. We do not object to a practice of this description 
when applied to the proper cases and on proper occasions ; but this 
must be sanctioned by the judgment of one of the judges of this Court 
in his circuit. A loose practice in this respect might render the Court 
substantially a court for the original decision of all causes of importance, 
when the Constitution and the laws intended to make it altogether 
appellate in its character; except in the few cases of original juris- 
diction enumerated in the Constitution.” 

This case has been invoked to sustain the jurisdiction of this 
Court in the case at bar; but, when rightfully considered in reference 
to the Constitution of the United States arid the acts of Congress 
conferring jurisdiction upon that Court, it seems an authority against 
it. The case of Grant et al. v. Raymond, 6 Peters, 220, 221, cited 
for the same purpose, came before the Supreme Court of the United 
States in the first place, on a certificate of a division of opinion in 
the Circuit Court of the United States for the Southern District of 
of New York. On inspecting the record it appeared that, at the 
trial of the cause in the Circuit Court, the counsel for the defendants 
had excepted to the decisions of the Court on various matters which 
had been presented for its consideration, and that a bill of exceptions 
had been sealed by the Court. A motion was made for a new trial, 
when the opinions of the two judges of the Circuit Court were op- 
posed upon questions presented for the decision of the Court, excepted 
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to on the trial, as stated in the bill of exceptions. The Cir. Court cer- 
tified a division of opinion on the motion for a new trial. The question 
was whether the Court would entertain the case as it came up from the 
Cir. Court on a division in that Court on a motion for a new trial. C. 
J. Marshall suggested thatthe case might be brought on if the parties 
would agree that it should stand as if a judgment had been given by 
the Circuit Court on the bill of exceptions ; which was done, and an 
agreement in writing filed. But the Court said “it would reserve its 
opinion and judgment in the cause till the defendants in the Court 
below shall have sued out a writ of error in this cause to the said 
Circuit Court and filed a return thereto, with a bill of exceptions in 
the usual form, signed by the Court below, in this Court.” So very 
careful was that learned Court to have the cause rectus in curia, be- 
fore it would give its opinion or pronounce its judgment upon it. 

In the case of the United States v. Tillotson; 12 Wheat., 180, 6 
Peters’ Condensed Reps., 507, the Court held that “ Where the bur- 
then of proof, in certain specific defences set up by the defendant, is 
on him, and the evidence presents contested facts, an absolute di- 
rection from the Court that the matters produced and read in evidence 
on the part of the defendant were sufficient in law to maintain the 
issue on his part and the jury ought to render their verdict in his fa- 
vor, is erroneous, and a judgment purporting to have been given un- 
der such a charge will be reversed, although the record was made 
up as upon a bill of exceptions, taken at a trial before the jury 
upon the matter in issue, no such trial having taken place and the 
case having assumed that shape by the agreement of parties in order 
to take the opinion of the Court upon certain questions of law.” — 
All this case proves is that the Supreme Court of the United States. 
will sometimes give its opinion upon a point of law for the satis- 
faction of counsel or parties upon an assumed case, in which, of 
course, no question of jurisdiction could possibly arise. 

Prigg v. the Commonwealth of Pennsylvania, 16 Peters, 609, is 
the strongest case to which we have been referred in support of the 
jurisdiction that we are called upon in these cases to exercise ; but 
in that case there had been a jury trial, a verdict taken and judg- 
ment rendered upon a criminal charge in a subordinate tribunal of 
that State. The question to be decided arose under the 25th section 
of the judiciary act of 1789, which confers upon the Supreme Court 
of the United States jurisdiction of questions such as arose in that 
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case. The Supreme Court of Pennsylvania affirmed pro forma the 
judgment of the Court below and the case was carried up to the Su- 
preme Court of the United States upon the single question of law 
presented in it, and which would have been precisely the same in 
any shape in which the case might have been carried up; was one 
which no other court was competent finally to decide, and it was ap- 
pellate and not original jurisdiction which that high tribunal was 
called upon to exercise—it was that the errors in the proceedings of 
the courts of Pennsylvania might be corrected that the case was car- 
ried up. Had it been taken up before it had been investigated in a 
subordinate tribunal, no doubt the Supreme Court of the United States 
would have at once dismissed it for want of jurisdiction. And it is 
believed that no case can be found where the parties have been per- 
mitted so to mould and shape the proceedings in it as to bring the 
original matter or cause of action, and the testimony offered to sus- 
tain and rebut it, before that Court for adjudication, until it had first 
undergone the ordeal of a subordinate tribunal, whose proceedings 
they were called upon to revise and correct, unless it was a case in 
which the original jurisdiction had been expressly conferred. Cases 
so moulded and shaped may have gone there, and been acted upon, 
but if they have, I will venture to say it was upon some point of law 
only, and that they passed without observation as to the manner in 
which they had been brought up. 

It has been suggested that we have no statute or rule providing 
specifically the mode of taking appeals in chancery cases, and that 
we must, therefore, refer to the English practice. I fear, however, 
that their mode of proceeding in such cases is not sufficiently anala- 
gous to our own, to be a safe guide. In the case of Putnam v. Lew- 
is and wife, 1 Florida, 475, where it was contended that the test ofa 
decree’s being final is that an appeal will lie upon it, this Court [the 
Judge of the Middle Circuit delivering the opinion] said: “* We have 
been referred to various cases of partition in the English Courts, 
showing appeals from decisions of the Master of the Rolls to the 
Lord Chancellor, in cases like the one under consideration. If their 
mode of proceeding was like our’s, such an authority would be enti- 
tled to great respect ; but we find no such similitude or resemblance. 
By our statute which, in this respect, is the same as that prevailing 
in the Circuit and District Courts of the United States, a decree 
must be final before an appeal can be had. Not so in the English 
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courts of chancery, for there an appeal may be taken from every or- 
der or petition, motion or interlocutory decree, in the progress of the 
suit ; and this seems to be the course in New York.” Citing 3-John. 
Ch., 66, 68, 163, 319. 9 Vesey, 319. 14 Vesey, 184. 15 Vesey, 
184, 585. 16 Vesey, 213, 218. 18 Vesey, 453. 

In the case of Armstrong et al. v. the Treasurer of Athens Coun- 
ty, 16 Peters, 235, 236, Mr. Justice Catron delivering the opinion 
of the Court said: “ This is a writ of error from a State court, and 
it becomes the duty of this Court, before proceeding to examine the 
merits of the controversy, to determine whether jurisdiction over it is 
conferred by the 25th section of the judiciary act of 1789. It is true 
no question upon that subject was raised at the argument presented 
for the appellants, (the respondent having no counsel,) but it has been 
the uniform practice of this Court, in every case of this description, to 
ascertain in the first instance whether the record presented a case in 
which we are authorized by law to reverse the judgment or decree 
of a State court.” 

The same principle is asserted in Stamps v. Newton, 3 Howard’s 
Miss. Reps., 34, by the Supreme Court of Mississippi, who say, “Al- 
though the attention of this Court has not been directed to the pres- 
ent defect by the counsel in the cause, yet we are bound to enquire 
in every case, whether the facts presented by the record give this tri- 
bunal jurisdiction.” 

In the case of Read and others v. Robb and others, 4 Yerger’s 
Reps., 66, the precise question now presented to us came before the 
Supreme Court of Tennessee (of which Mr. Justice Catron was then 
Chief Justice,) by whom it was held that they had no jurisdiction of 
an appeal taken from a decree of a chancery court made pro forma ; 
that it had jurisdiction of appeals only in cases where there had been 
a judicial action in the Court below. 

The attention of the Supreme Court of Alabama was called to this 
subject in 1845, in the case of Elmes v. Sutherland, 7 Ala. Rep., 
New Series, 269, in which a motion had been made to dismiss the 
bill for want of equity. The Chancellor refused this motion, and it 
was then agreed by the parties that a decree pro forma should be 
rendered for all that is alleged or prayed for in the bill, in order that 
the case might be taken to the Supreme Court for revision. No spe- 
cific decree was rendered in the case by the Court of Chancery ; it 
seems to have been carried up on the idea that this agreement was 
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to be considered as a decree. The Court said: “If in point of fact 
a decree had been rendered by the Chancellor for the relief prayed 
by the bill in accordance with the agreement of the parties, it would 
present a question worthy of grave consideration how far this Court 
could take cognizance of the cause under such circumstances, as it only 
has appellate, not original jurisdiction. It is quite possible that we 
might feel constrained to repudiate a case where the parties had con- 
sented to a ‘pro forma’ decree.” 

At the next term of that Court, the question was directly presented 
in the case of Stone et al. v. Lewin. 8 Ala. Reps., New Series, 
395 to 399. In that case the Chancellor had been of counsel in the 
* cause, and for that reason an agreement had been made that he might 
enter a decree pro forma, either for or against the complainant, as 
she might elect, and the following entry appears: “ This case is sub- 
mitted for a decree on bill, answers and exhibits, by consent, with 
an agreement that a decree pro forma be rendered by this Court in 
favor of the complainant, perpetuating the injunction heretofore in 
this case granted. It is therefore ordered, adjudged and decreed that 
the said injunction be, and the same is hereby rendered perpetual ; 
and that the defendant pay the costs herein.” Peck and L. Clark 
for the plaintiff in error ; no counsel appeared for the defendant in 
error. Goldthwaite, Justice, delivering the opinion of the Court, said : 
‘We suggested in the recent case of Elmes v. Sutherland, that it 
was questionable if this Court was invested with any jurisdiction 
when a decree is not made by the Chancellor, but is entered pro 
forma, by cohsent of the parties, in order to have a decision here 
more speedily, or from any other cause. This case presents the mat- 
ter of such a decree so fully that we must now decide the question 
or consider it at rest. At the formation of our State Government 
it was provided that “the Supreme Court, except in cases otherwise 
directed by this Constitution, shall have appellate jurisdiction only. 
This is to be co-extensive with the State under such restrictions and 
regulations not repugnant to this Constitution, as may from time to 
time be prescribed by law.” Const., Art. 5, sec. 2. We remark 
here that this provision of the Constitution of Alabama is identical 
with that of our State, which we have above cited. “It is quite un- 
necessary,” says that Court, “to speculate upon the reasons which 
induced the prohibition contained in this section, as there can be no 
doubt it was the intention to exclude the exercise of any original ju- 
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risdiction by the Court. As a Court, our duty certainly is to give it 
the effect which its authors intended it should have, and this can on- 
ly be done by refusing to entertain jurisdiction of cases which have 
not, in point of fact, been decided hy the inferior courts. It is quite 
evident, if the consent of parties can confer what is really original 
jurisdiction. upon this Court, many cases will find their way here 
which otherwise might not come, and it might become common.to 
use the inferior courts as mere offices for the preparation of causes.” 
And this is in precise accordance with the reasoning of Chief Justice 
Taney, who delivered the opinion of the Court in The United x 4 
v. Stone, 14 Peters, 525, and does appear to me to contain a, plain, 
natural and common sense view of the matter. That Court, after 
further arguing the question, concludes its opinion by the following 
pertinent remarks, which appear to me to contain great force: “We 
have endeavored to show that this practice is in conflict with the 
letter and spirit of the Constitution, and earnestly hope that it may 
be entirely eradicated, as it is frequently important to a delibe- 
rate and correct examination of the cause in this Court, that it should 
have a careful examination in the subordinate courts. It is only 
when a cause is thus examined in-a court of original jurisdiction, that 
the many mistakes of the parties can be corrected, deficiencies sup- 
plied and new views presented. If this examination is deferred un- 
til the case comes into the appellate court, there can in most cases 
be neither amendment-nor revision of the evidence or frame of pro- 
ceedings, and great injustice may result to suitors. The cause now 
before us (say that Court) is an illustration of the evil of this prac- 
tice ; as no evidence was taken to sustain the bill, and the reversal! 
of the Chancellor’s decree would conclude the complainant, when, if 
the same deficiency had been disclosed to him, he might have exer. 
cised his discretion in permitting the party to take testimony.” 

Lord Eldon, who adorned: the woolsack longer, than any other 
man who ever sat in the English Chancery, was so sensible of this, 
that he considered it to be contrary to the duty of a court of justice, 
under any circumstances, to make a decree pro forma, in order to 
suffer the cause to go up. ‘“ The suitors,” he said, “ have a right to 
the deliberate attention and the deliberate judgment of the Court in 
every stage in which, according to the Constitution, the cause may 
proceed ; and there can be no circumstances under which I would 
ever permit myself to say, as the cause is to go elsewhere, I give 

24 








580 SUPREME COURT. 





Darden and wife vs. Lines et al.—Opinion by Chief Justice Dovevas. 


no judgment.” Lord Eldon did not consider a decree pro forma as 
a judgment of the Court, but as no judgment. It is said, however, 
that the case of LeBaron and Colquitt v. Fauntleroy and others, de- 
eided by this Court at the last term, came up on a decree pro forma— 
that we acted upon it, and that settles the question. _It is true that 
case did come up on a decree pro forma, and we acted upon it; but 
it is equally true, that it passed sub silentio, so far as the question 
now under consideration is concerned. No question was made in 
that case, as to the jurisdiction. ‘The same identical argument was 
nted to the Supreme Court of the United States, in the case of 
‘Dnited States v. Moore, 3 Cranch, 172, which was a criminal 
case.’ In the course of the argument, Chief Justice Marshall sug- 
gested a doubt whether the appellate jurisdiction of that Court extend- 
ed to criminal cases, page 188. Mason, in support of the jurisdic- 
tion, said: “This Court has exercised jurisdiction in a criminal 
ease,” and cited The United States v. Simms, 1 Cranch, 252, when 
that ‘great expounder of the Constitution, to whom the country is 
moré indebted than to all other men beside, for the luminous and 
able expositions given of that great charter, which binds the thirty 
States-of this confederacy (and it is hoped indissdlubly) together, re- 
plied : “ No question was made in that case as to the jurisdiction ; 
it passed sub silentio, and the Court does not consider itself bound by 
that case.” This breathes the true spirit of morality and of con- 
stitutional liberty; one wrong is not to justify another; one en- 
croachment is not to justify a subsequent breach of that sacred in- 
strument. 

It has been attempted here to weaken the force of the decision of 
the Supreme Court of Alabama by saying, that at one time it was 
constituted as our’s is now——that then pro forma decrees were com- 
mon, and more approved ; but that since a separate Supreme Court 
has been established, it is disposed to restrain the practice. But 
there is nothing in that case to justify the remark; it is unworthy 
of the reputable Court of whom it was made. The language of the 
Constitution means the same thing, whatever plan may be adopted 
for the organization of the Courts, and so I have no doubt that learned 
Court would hold. 

The reason alleged for bringing the case up in this form is, that 
the judge who made the pro forma decree shall not be disqualified 
from sitting or taking part on the trial or hearing of the case in this 
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Court, so as to secure here a full bench and prevent delay ; and it 
has been urged upon us with great zeal and eloquence, by the learned 
counsel who argued this question on behalf of the appellants, that if 
this practice shall not be sustained, great inconvenience will result ; 
and I feel the full force of the argument, can see the apparent evil, 
and should most sincerely regret that such a consequence should en- 
sue ; but if I was fully satisfied that there was-no constitutional ob- 
jection in the way of the exercise of this jurisdiction, I should have 
no doubt that the judge who made the decree could not rightfully sit 
on the trial or hearing of it in this Court. That a case must eitherbe 
decided, or not decided, appears to me as clear and strikes my mifid 
with as much force as any problem in: Euclid. If the case is deei- 
ded, then it must have been decided by the judge who pronounced the 
decree in the Court below, and the Constitution says, he “ shall not 
sit as judge or take part in this Court on the trial or hearing of .it.” 
This is a plain, clear, constitutional prohibition. It is said that this is 
for the benefit of the party, and he may waive it; but can a judge 
waive a constitutional prohibition? It is not for me to discuss the 
reasons which may have caused the insertion of this prohibition in 
the Constitution. I can imagine several, and one much more forci- 
ble and much more deeply seated in the very nature of man, than 
the mere fact that the judge, because he had decided the cause in the 
Court below, might feel an interest in having his judgment affirmed. 
It is not to be presumed that the members of the Convention thought 
that the General Assembly would elect men to fill the high and re- 
sponsible offices of judges, who possessed so. little of that high dis- 
interestedness, that noble magnanimity, which ought to characterize 
him who is clothed with “the judicial ermine,” as to entertain a 
feeling so wholly inconsistent with his high position. Whatever 
reasons may have induced its insertion, it is sufficient for me that 
the people have spoken in their primary assembly ; as Judge, it is my 
duty to obey. 

“The judges (said the learned judge who pronounced the dissenting 
opinion in the case of Gadsden v. Jones, administrator, 1 Florida 
Reps., 348,) are not to presume the intentions of the Legislature, but 
to collect them from the words of the law, and they have nothing to do 
with the policy of the law,” citing Dwarris on Statutes, 703. Again : 
“ Recently all the judges, and particularly the late present Lord Chief 
Justice, have manifested the strongest inclination to adhere more 
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closely in the construction of statutes to the words of the act of Par- 
liament.” “I have often lamented (says Lord Tenterden) that, in so 
many instances, the Courts have departed from the plain and literal 
construction of statutes relative to the settlement of the poor. Where 
the authorities are silent, I shall hold myself forced to construe the 
acts of Parliament according to the plain and popular meaning of the 
words.” 2B. & A. Dwarris ; and again, in another case, the same 
distinguished judge says: “ ‘The words may probably go beyond the 
intention ; but if they do, it rests with the Legislature to make the al- 
teralion ; the duty of the Court is only to give effect to the provis- 
"*. “Tt is safer,” said Mr. Justice Ashurst, “ to adopt what the 
Legislature has actually said, than to suppose what they mean.’ 
Again, citing Dwarris on Statutes, 707-’8, and 1 T. R.,52: “ With. 
out saying how far I would, in all cases and under all or any circum- 
stances, apply these principles to the construction of acts of the Leg- 
islature, as »pplicable to the construction of the Constitution, that 
great charter of our liberties, the fundamental law of the land, they 
have my most decided and cordial approbation, and I am not dispo- 
sed to depart one jot or tittle from the rule which they prescribe in 
construing that important instrument, and more especially in favor of 
a power to be exercised by myself.” 

The argumentum ab inconvenienti is never to be applied, where 
the sense is clear, where there is no equivocal expression, where the 
words used admit of only one meaning. Attorney General v. Duke 
of Marlborough, 3 Madd., 540. Deane r. Clayton, 7 Taunt., 496. 
Fletcher v. Lord Sandes, 3 Bing, 590. 13 Eng. Com. L. Reps. 
Broome’s Legal Maxims, 85. 

“In construing an act of Parliament, if the words used by the 
Legislature in framing any particular clause have a necessary mean- 
ing, it will, according to the English authorities, be the duty of the 
Court to construe the clause. accordingly, whatever may be the incon- 
venience of such a course.” ‘Turner v. Sheffield Railway Company, 
10 M. and W., 434. Doe ex dem., Governor of Bristol Hospital v. 
Norton, 11 M. and W., 928. 

“No justice of the Supreme Court shall sit as —— or take part 
in the appellate court on the trial or hearing of any case which shall 
have been decided by him in the Court below.” ‘There is no equiv- 
ocal expression in this clause ; the words used admit of only one 

meaning, and most clearly exclude the judge who decided the cause 
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from sitting or taking part in it in this Court: So that the object in 
view, if the case was decided, could not be thus attained; if it has 
not been decided, if there has not in fact been a final decision, a fi- 
nal decree in the case, then, as we have before shown, no appeal 
lies. 

The case of Charles v. The State, 1 Florida Reports, 298, 300, 
was a capital case; there was a verdict of guilty, but no final judg- 
ment had been entered. The learned judge who tried the cause, en- 
tertaining a doubt as to the sufficiency of the indictment, had certified 
that matter to this Court, pursuant to an act of the Legislative Coun- 
cil of the late Territorial Government ; the question was, whether 
this Court possessed jurisdiction of the case? A strong and able,ap- 
peal was made on behalf of the prisoner, but, after due examination 
and the most mature consideration, this Court held that it had not ju- 
risdiction, and concluded its opinion in the following words: “The — 
most prudent and safe course for a court of dernier resort, when .a 
doubt about the power exists, is deemed to be to decline to act. The 
exercise of doubtful powers by a court.of the Jast resort is always 
extremely dangerous, and tends to excite alarm and distrust.” Such 
was the opinion of this Court at that time, and surely, if it was right 
and proper then, and in a case where human life was at stake, “a 
fortiori” it is so now, when we are called upon to extend, by con- 
struction of a plain, clear and unambiguous clause of the Constitu- 
tion, our own powers. 

In the case of Willis v. Shepherd, 2 Florida Reps., 399, this 
Court (the same learned judge of the Middle Circuit again deliver- 
ing the opinion) said: ‘ We consider it by far safer and more pru- 
dent, more in the spirit of the Constitution, and in harmony with the 
character of our institutions, to keep within the range and limits of 
a rightful jurisdiction, than to subject ourselves to the reproach of 
travelling beyond it, and exercising a doubtful and questionable 
power.” 

For the reasons above set forth, with the decisions of two most 
respectable courts of dernier resort directly upon the point, against 
the exercise of such jurisdiction, with no like case in favor of it, the 
question, it does seem to me, cannot rightly be said to be clear of 
doubt, and the power, I think, should not be exercised. 

But if the right to. exercise this jurisdiction were perfectly clear, 
the policy of doing it would, as this Court is constituted, be exceed- 
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ingly questionable. It being composed of four judges, the Court 
might be equally divided in opinion, and the result. would be, that 
such decree, which in fact is, (and was intended by the Court below 
and the parties to be,) but “ a mere matter of form,” would, of course, 
stand, and the rights of the party against whom it was rendered be 
forever concluded by it, to his great and irreparable injury, and to the 
total subversion of every principle of justice and equity. 

Without, therefore, imputing aught of blame to any one for the 
manner in which these cases were brought up to this Court, I am de- 
cidedly of opinion that they should be remanded to the courts below, 
from which they respectively came, for such proceedings to be had 
therein as to law,.right and justice may appertain—not doubting but 
that all concerned in them, animated by those high ‘sentiments of 
honor, morality and good faith, which should mark the conduct of all 
" who-are called to aid in the administration of those sublime princi- 
ples, will be disposed at once, by consent and without delay, to place 
them in the same position which they would now have occupied, had 
not these pro forma, consent decrees been made. 


Judge Lancaster concurred fully in the foregoing opinion, and 
Mr. Justice Hawxrns gave his assent to the views and sentiments 
expressed in the last clayse, as to the disposition of this and other 
causes brought up to this Court by appeal from pro forma decrees. 


Opinion by Justice Baurzext : 


This and other cases have been brought to this Court on decrees 
made in the Court below, by consent and pro forma, to avoid the 
constitutional objection which disqualifies the Judge who made the 
decision in the Circuit, from sitting on the Supreme bench, thereby 
securing in the case a trial by all the justices, and in other cases to 
prevent the delay which would arise for the want of justices to try 
the case in this Court, owing to the inability of some of the other 
‘justices to preside, from having been counsel or otherwise concerned. 

There being an equal division of the justices as to the right to en- 
tertain cases so situated, I proceed to announce the views by which 
I have been governed in arriving at the conclusion that the cases can 
rightfully and should be tried and disposed of. The objection is that 
the jurisdiction of this Court is appellate only ; that this matter not 
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having been decided by the Judge below, this Court would be exer- 
cising original jurisdiction to give a decision of itself. It is not per- 
ceived how the conclusion is arrived at that there was no decision : 
there is a decree final and conclusive between the parties, and so 
long as it remains, no farther action can be had on the subject. It 
is obviously, we think, res adjudicata, and whether made by consent, 
or pro forma, it is yet a decree. Can it be pretended that the case 
is now at issue and that the parties can proceed as if it had not been 
made? Whether the Judge making such a decision or pronouncing 
such decree is competent to preside in the Supreme Court, under the 
clause of our Constitution declaring that “ no justice of the Supreme 
Court shall sit as judge, take part in the appellate court, on the trial 
or hearing of any case which shall have been decided by him in the 
Court below,” is another question and the one more appropriately 
resulting from the position of the case than the question presented. 
(For my part, I am free to declare that I feel no difficulty or embar- 
rassment on either question. Even in the case of the Judge having 
decided the case below, I see no difficulty in his presiding, with the 
assent of the parties, in the Supreme Court. The provision is for 
the benefit of parties, and such an one as, in my opinion, they may 
very properly waive. It is a matter, so far as private rights or inte- 
rests are concerned, in which the State has no interest, and the ob- 
ject was to give to the party a privilege of excepting to a judge on 
account of the bias proceeding from a prior decision, which he did not 
possess ; but ifthe party chooses to forego the privilege I see no reason 
why he should not be allowed to do so. A man may waive his objec- 
tions to a juror, or select as arbitrators persons totally disqualified, 
and yet it ishis own concern.) The very difficulty entertained by the 
counsel and court as to the mode of opening the decree, so as to 
leave the parties in their former position, shows that there has been 
a decision and that the case is not before the Circuit Court for trial. 
If so, where is it ? 

Passing, however, this view of the subject, the enquiry arises, 
whether it is in violation of the Constitution to try a case so situate ? 
It is said to be so, because the jurisdiction of the Court is appellate 
and to decide these cases is to try them originally, as if in a court of 
original jurisdiction. The clause in our Constitution is almost iden- 
tical with that in the Constitution of the United States, and if the ob- 
jection be tenable, we shall be able, by reference to the decisions ef 
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that tribunal, always distinguished for the ability,the intimate ac- 
quaintance with and attachment of its members to the Constitution, to 
ascertain-and solve it. No court has had the intricate subject of ju- 
risdiction so frequently before it ; being limited in its sphere of ac- 
tion its care has been from necessity always.to keep within the range 
of its powers. Every foot of ground from the commencement has 
been contested, so that none understands the subject so well or has 
defined it with such precision. An appeal, then, can most safely be 
made to that Court, as embodying the sentiment and opinions of 
American jurists upon this interesting question. 

At an early period the Court through their Chief Justice, Marshall, 
in the case of Marbury ¥. Madison, declared as “ the essential cri- 
terion of appellate jurisdiction that it revises and corrects the pro- 
ceedings in a cause already instituted, and does not create that cause.” 
1 Cond. Rep. S. C., 283. 

It can hardly be contended that any of these cases have been cre- 
ated in this Court by their institution here, or that, in case of their 
affirmance or reversal, the decree or sentence of the Court would be | 
carried into execution here. There has not been, nor was there, 
any thing to be done originally here—no testimony to be taken—no 
amendment of the pleadings. The cases, if tried, are to be tried up- 
on the decree and action of the Court below. This being the gene- 
ral rule and principle, let us see how far in practice the Court has 
conformed to their doctrine by assuming or refusing to consider cases 
situate like the present. 

The case of the. United States v. Tillotson came up as upon a bill 
of exceptions taken to the opinion of the Court, upon a trial before a 
jury upon the matters in issue, when, in reality, no trial was had, but 
the case assumed this shape by the agreement of the parties, in order 
to have the opinion of the Court upon certain questions of law. “ We 
must,” say the Court, “consider the case exclusively upon principles 
applicable to it as upon a bill of exceptions taken at a real trial.” — 
The Court took jurisdiction and reversed the case. 12 Wheat., 180. 

In Grant and others v. Raymond, a question .was, whether the 
Court would entertain the case as it came up from the circuit. Mr. 
Chief Justice Marshall suggested that the case might be brought on 
if the parties would agree that it should stand as if a judgment had 
been given by the Circuit Court on the exceptions. The case, he 
said, could not be heard on a difference in opinion of the judges of the 
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Court on a motion for a new trial. The counsel having agreed that 
the case should stand as suggested, the Court made the following 
order: “It is now here by the Court considered and ordered that 
this cause shall now be heard and decided as on a writ of error 
brought after verdict and judgment in the Circuit Court, on the ex- 
ceptions taken in that Court; that the causes hall now proceed as if 
judgment had been actually entered in the Circuit Court for the plain- 
tiffs there, and the certificate in the case shall be taken, regarded 
and treated as a writ of error sued out by defendants below, and that 
the question shall be whether said judgment ought to be affirmed or 
reversed ; but that the Court will reserve its opinion till the defend- 
ants shall have sued a writ of error and a return, with a bill of ex- 
ceptions,” &c. 6 Peters, 221. 

Another case more directly in point is that of Prigg v. the State 
of Pennsylvania. It was a writ of error to the Supreme Court of the 
State of Pennsylvania, to revise a judgment of that Court, as a case 
involving the construction of the Constitution and laws of the United 
States. Prigg was indicted in the Court of Oyer and Terminer, of 
York County, for forcibly taking away a negro woman, and a verdict 
was rendered against him. The case was removed to the Supreme 
Court of the State and the judgment affirmed pro forma, and the case 
was carried to the Supreme Court under the 25th section of the ju- 
diciary act of 1789. The judgment of the Supreme Court of Penn- 
sylvania was reversed. 16 Peters, 609. 

To appreciate the full force of this decision and its application to 
the present ease it will be proper to refer to the action of the same 
Court on cases arising under the 25th section, showing the requisites 
to the vesting of jurisdiction as to them. .In Armstrong and others 
v. the Treasurer of Athens County, the Court held “that to give the 
Supreme Court jurisdiction under that section, it must appear that a 
question involving the Constitution and laws of the United States was 
necessarily involved in the decision, and that the State court could 
not have given the judgment or decree which they passed, without 
deciding it.” 16 Peters, 282. 

At the same term the Court refused jurisdiction of a case under 
this section, although all objection was waived, saying “ consent will 
not give jurisdiction, and we have on several occasions said that, 
when the act of Congress has so carefully and cautiously restricted 


the jurisdiction conferred upon this Court over the judgments and de. 
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crees of the State tribunals, it would ill become the Court to exercise 
itin a different spirit, and it certainly could not be justified in ex- 
pressing an opinion favorable or unfavorable as to the correctness of 
this decree, when it has not the power to affirm or reverse it.” Mills 
and others v. Brown, ibid., 526—7. 

In the case of the United States v. Stone, the Court it will be seen 
say: “We are aware that in some cases, where the point arising is 
one of importance and difficulty and it is desirable, for the purposes 
of justice to obtain the opinion of this Court, the judges of the circuit 
have sometimes, by consent, certified the point to this Court as upon 
a division of opinion, when, in truth, they both rather seriously doubted 
than differed about it. We do not object to a practice of this de- 
scription when applied to proper.cases and on proper occasions.— 
But they must be cases sanctioned by the judgment of one of the 
judges of this Court in his circuit. A loose practice might render 
' this Court substantially a court for the original decision of all cases 
of importance when the Constitution and laws intended to make it 
altogether appellate,” &c. 14 Peters, 525. 

These cases very conclusively show, we think, that in the opinion 
of the Supreme Court at Ieast there is no objection to the exercise 
of jurisdiction in a case situate like the present, and certainly under 
circumstances less urgent and imperious. We might well be con- 
tent to rely upon this authority. 

Let us examine how the matter stood under the English law, which 
is more immediately an authority with us, than that of the Supreme 
Court itself. ‘The mode of taking appeals under our law is provided 
for by the rules of practice in the courts of equity of the United 
States and, in case they are not applicable, by the practice of the 
High Court of Chancery in England. Duval, 137. In the rules 
adopted by the Supreme Court of the United States there is no pro- 
vision for the taking of appeals, so that they and our statute also be- 
ing silent, we musi refer to the English practice. And here, I think, 
we shall find even less difficulty. According to the English practice 
a party had three modes of redress when aggrieved by a decree :— 
re-hearing before the same or another judge, appeal to the House of 
Lords, and bill of review. A re-hearing by the Chancellor of an 
order or decree made by the Master of the Rolls, or of the Vice 
Chancellor, is in part an appeal and governed in general by the 
same rules. 3 Daniel’s Prac., 1602. A case may be re-heard be- 
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fore the judge who heard it, or the Lord Chancellor, in which case 
it is generally termed an appeal although, in fact, it is only a re-hear 
ing. 3 Daniel, 1617. A re-hearing before the Chancellor or the 
same judge, making the decree, opens the pleadings, and the cause 
is proceeded with exactly as if it were an original hearing. — Ibid., 
1627, 28, 29. 

It is clearly not to this jurisdiction our laws can have an applica- 
tion as, very clearly, by the practice and general understanding, no 
new pleadings or proof can be adduced in the Supreme Court. 

We have been referred to the case of Elmes v. Sutherland in the 
Supreme Court of Alabama, as decisive. The circumstances under 
which that decision was given are entitled to consideration ; the Su- 
preme Court of that State is a separate tribunal and independent ot 
the Circuit Courts, and there may be, and undoubtedly is, a propriety 
in each discharging its duty as designed by the Constitution and Laws 
of the State ; nor is it now the wish or design to encourage on the 
part of the Circuit Judges of this State an evasion of duty, but to 
provide for the exigency in which the loss of one Judge, by having 
made the decision below, will incapacitate the Supreme Court for ac- 
tion in the case. The Judge, too, who makes the pro forma decision 
below, does not avoid responsibility, but actually assumes it, and a 
more responsible position in the Court above. We learn that it was 
the practice in that State, whilst a system like our own prevailed, to 
admit pro forma decrees. .The same state of things also prevailed in 
North Carolina previous to the establishment of a separate Supreme 
Court. The decision in Alabama refers to the case of Brown v. 
Higgs, 8th Vesey 566, as authority on the subject, yet we find Lord 
Eldon to say : ‘** Upon conversation with persons who are practised 
in courts of equity, it has been thought that in cases of this sort the 
court might formally affirm the judgment and suffer the cause to go 
to the House of Lords,” &c. But he considered it contrary to the 
duty of a court so to act, as suitors had a right to the deliberate at- 
tention and judgment of every court in every stage in which, accor- 
ding to the Constitution, the cause may proceed, &c. Brown w 
Higgs. Now the objection here is not as to the power or right of 
the Court to make a pro forma decree, but to its impropriety, an ob- 
jection by no means applying to the cases before us, as the parties 
themselves ask us to adopt this course as the better means of attain- 
ing their rights. The learned Judge spoke of the practice as being 
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different to his ideas of right ; but suppose the necessity of the case 
and the certain failure and denial of justice, had been presented to 
him, can it be supposed that he would have hesitated, or eyen that 
the Alabama Court would have refused, under like circumstances ? 

But there is another view of this case in our judgment no less.con- 
clusive. Appeals from decrees in chancery are regulated by the 
practice of the Court of Chancery in England, there being nothing 
in our laws, nor in the rules. of the Supreme Court of the United 
States, adopted by our laws (with the single exception that the ap- 
peal shall be taken within two years,) to prescribe the mode of tak- 
ing the same. From an opinion delivered by the late Judge Bald- 
win, exhibiting a masterly analysis of this subject, we find the ap- 
pellate power (that of courts of chancery,) is an assumed one, from 
the. necessity of the case, being neither conferred nor regulated by 
statute. It may and has been exercised according to the exigency of 
the case and time as either may call for the adoption of new rules or 
orders which partake more of the character of legislation than the 
mere regulation of the forms and modes of proceeding in the prac- 
tice of the courts. 4 Bridg. Eq. Dig. 50 pl. 49. Not restrained by 
any act of Parliament they permit or prohibit the action of courts of 
equity in cases appealed from according to their discretion. Appen- 
dix 777. 9 Peters 777. ' 

It has been supposed that the’ general law regulating the mode of 
suing out writs of error and prosecuting appeals was applicable to 
cases in chancery, but we do not think so ; it is true the term decree 
is used, but this of itself would not embrace them any more than the 
use of the word judgment in an act regulating chancery proceedings 
would include cases at law ; the fact is that the terms judgment and 
decrees are in some respects treated as synonimous by the Legisla- 
ture. Independent of this, there is such a contradiction between this 
law and the law as to proceedings in chancery, as to forbid the con- 
struction contended for. Besides, the law allowing two years for 
appeals evidently showed the consideration of the Legislature that 


they stood on a different footing. And, indeed, under that view, if a 
party.in chancery failed to appeal within ten days he would have 


been remediless. 

This Court has already exercised the power of making rules for 
the practice in the Chancery cases. 

It is said, however, that the judgment to be pronounced by this 
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Court in these cases would not be conclusive, nor of binding effica- 
cy. If such a result were to follow, undoubtedly the Court should 
not hesitate to refuse the jurisdiction, But we have not apprehended 
any such consequence. 

This Court itself, in Ponder v. Moseley, quoting the authority of the 
Supreme Court of the United States in Voorhees v. Bank of the Uni- 
ted States, 10 Peters, 474, says: “The line which separates error 
in judgment from the usurpation of power is very definite and is pre- 
cisely that which denotes the cases where a judgment or decree is 
reversible only by an appellate Court or may'be declared a nullity 
collaterally, where it is offered in evidence in an action concerning 
the matter adjudicated or purporting to have been so.” Ist Florida 
Reports, 267. 

In the case of Parkhill’s administrators v. the Union Bank, the 
jurisdiction of the Superior Court of the Territory was considered by 
the Supreme Court, at the January term, 1846, under the following 
circumstances: The Union Bank obtained a judgment against :per- 
sons who had been, by the same Court, at a time prior to its date, re- 
moved from the office of administrators. In reference to this removal 
the Sup. Court say: “ eo instanti the letters of administration were 
taken from her and annulled she became as to the suit civiliter mor- 
tuus.” Sentiments to the same effect, declared by the Sup. Court of the 
United States, were quoted with appFobation in the following lan- 
guage : “ By his [Savage’s] removal from the office of executor, he 
was as completely separated from the business of the executor as if 
he had been dead, and had no right to appear in or be a party in this 
or any other court, to a suit which the law confided to the represen- 
tative of the deceased.” Again: “Could an execution have correctly 
issued on the judgment against the defendant? It could not not have 
been issued against the estate in the hands of M. A. Parkhill, be- 
cause there was no such character in existence,” &c. The Supreme 
Court of the United States, in the case of Savage, also had said “the 
execution on the decree was unauthorized and void, and no right of 
property will pass by a sale under it, if one be made by the Mar- 
shal.” Florida Reps., 127—130. 1 Howard, 282. 17 Peters, 224.— 
At the last term of the Court, in a very elaborate opinion delivered 
by the Chief Justice, it was asserted as an “ essential principle of natural 
justice that every man have an opportunity to be heard in a court of 


law, upon every question involving his rights or interests, before he 
. 
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is affected by any judicial decision of the question.” Again: “No 
court is authorized to render a judgment or decree against any one 
or his estate, unti] after due notice by service of process to appear 
and defend.” Although this was a case of attachment against a 
steamboat, and such vessels and ships, by the maratime law; every 
day are held to pass by constructive notice all over the world, still 
the doctrine of strict notice at the common law was held applicable 
to them, and an act of the Legislature of the State was held uncon- 
stitutional allowing judgment and other proceedings’ in the first in- 
stance against the boat. Flint River S. B. C. v. Roberts and others, 
Reports 1848, p. 113. 

The judgment rendered in the case of the Union Bank v. Parkhill’s 
administrators came again for consideration before the Court at the 
last term, ina suit between Ponder and Moseley, and it was then 
held that the Superior Court had jurisdiction to give judgment so as 
to bind the estate of Parkhill—that the judgment was a valid one, and 
that a sale under execution by the Marshal passed the right of prop- 
erty to the purchaser. Ponder v. Moseley and others, adm’s, Reports 
1848, p. 267. 

“But this Court on two occasions, at their sessions of 1847 and 
1848, has given an express and direct sanction to the consideration 
of decrees taken pro forma. In Bluett v. Nicholson, decided in 
1847, the question of jurisdiction was presented in another aspect, 
on an application to the Court to decide a question not presented by 
the pleadings, which was refused. 1 Florida, 384. The case of Le 
Baron, &c. v. Fauntleroy, was a case of importarice, as well for the 
amount involved, as the delicate and interesting questions presented ; 
it was argued with great ability ; even new proof was adduced, yet no 
one suggested the want of jurisdiction. Florida Rep., 1848, 293. 

At the present term, in the case of Edwards v. Moseley, the case 
as presented in the Court below was varied, by the introduction of 
new facts, yet the point of jurisdiction was not raised, although un- 
questionably presenting an exercise of direct original action by the 
appellate court. 

It is said that the question of jurisdiction is a delicate one, and the 
old maxim is quoted that consent cannot give jurisdiction. The force 
of both expressions, it is conceived, is misunderstood. By the first, 
I understand that a Court will hesitate to embrace within their juris- 
diction cases, or questions, or persons not rightfully the subjects of 

. 
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it—for instance, a State Court would be careful not to take cognizance 
of cases exclusively pertaining to the United States Courts, or other 
courts, or of persons subject to their jurisdiction alone. _ It is in this 
sense, the remark was used by the Supreme Court at their first 
term, inthe first opinion ever pronounced by this Court. Stewart v. 
Preston, 1 Florida Rep.,1. But the fact is, that as well this expres- 
sion as the maxim itself, is more appropriate to the Courts of the 
United States than to the State Courts; for as to the latter, the ju- 
risdiction is always implied, being courts of general jurisdiction, 
and in them consent will give jurisdiction. Beatty v. Ross. With- 
out insisting on this, the language of all courts without exception is 
to amplify remedies, and without usurping jurisdiction, to apply their 
rules to the advancement of substantial justice. 

The principle, then, upon which our courts of law act is, to enforce 
the performance of contracts not injurious to society, and to adminis- 
ter justice to a party who can make that justice appear, by enlar- 
ging the legal remedy, if necessary, in order to attain the justice of 
the case. Broom’s Legal Maxims, 36. 

The construction of the judiciary of the State gives facilities for 
the promotion of justice, by having the same judges to preside in the 
Circuit and Supreme Court, not possessed where these are separate 
tribunals. Does it not, then, become a duty so to exert the judicial 
power, arising from this source, as that public justice will be most ef- 
fectually promoted. 

For my own part, having undertaken to discharge the high public 
trust of administering justice, as provided by the Constitution, with- 
out sale, denial, or delay, I am not for regarding exceptians to its 
performance, existing rather in the letter than the spirit. I have no 
fear that a judgment of our’s will be reversed by another tribunal, or 
that it will be set aside as a nullity by another court. Surely with 
the precedents from the Supreme Court of the United States—those in 
this Court expressly to the point—the implied jurisdiction asserted 
in Moseley v. Ponder, where judgment was given in a case where 
there was no defendant before the Court—certainly there can be no 
question as to the jurisdiction. A motion has been made to with- 
draw the case, and send it back to the Circuit Court. To this, I can- 
not give my consent. In my opinion, it is rightfully here, and can 
only be rightfully disposed of by a decision of the case. I would as 
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r 
sdon consent to have any other case taken from the docket, and sent 
back without trial. ' 

Justice Hawxk1ns concurred in the foregoing opinion delivered by 
Judge Batrzett—not assenting to the view expressed in the last 
clause. 3 





Rosert MircHett, Prarmtirr 1x Error, vs. Joun J. Maxwesbt, 
. Derenpant 1n Error. 


Whenever a power is given by a statute, every thing necessary to the effectual 
' execution of the power is given by implication. 


Writ of Error to Leon Circuit Court. 
This case, and the question involved in it, are fully stated in the 
opinion of the Court. 


Randall and Thompson, for plaintiff in error. © 
Archer, for defendant in error. 
Opinion by Chief Justice Dovenas : 


This is a proceeding, instituted by the plaintiff against the defend- 
ant, in the Circuit Court of Leon County, to procure a decree of 
that Cougt to enable the plaintiff to cause the equity or legal right of 
redemption in certain property of the defendant to be sold by virtue 
of an execution at law, pursuant to the provisions of an act of the 
General Assembly of 1845, Chap. 44, Sections 1 and 2, Thompson’s 
Digest, pages 355, 356, Nos. 3 and 4. Section 1 declares that, 
“from and after the passage of this act, equities of redemption, or 
the legal right of redemption in real and personal property, shall be 
subject to levy and sale under executions upon judgments, at common 
law or upon decrees in equity. Sec. 2, “that, upon application made 
by the party causing the levy or levies contemplated by the foregoing 
section to be made, the courts respectively rendering such judgment 
or granting such decree, shall cause the mortgagor or mortgagors, 
mortgagee or mortgagees, and all other persons who said mortgagor 
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or mortgagors, mortgagee or mortgagees, or any or either of them, 
shall state upon oath to be interested in said mortgaged property so 
levied upon, to come into court and answer upon oath, what amount 
remains due and owing upon said mortgage—what amount has been 
paid, and to whom and when paid, that the value of said equity or 
legal right of redemption may be ascertained before the same shall 
be sold.” By the record, it appears that judgment was rendered in 
the late Superior Court of Leon County, in favor of the plaintiff, 
against the said defendant, on the 15th day of November, A. D., 
1842, for the sum of $2,495 99-100; and that, by virtue of a pluries 
execution, issued on the 20th of July, A. D., 1847, from the said 
Circuit Court, the said plaintiff caused a levy to be made upon the 
equity of redemption, being the legal right of redemption of the said 
defendant, John J. Maxwell, in and to certain real and personal es- 
tate, described and mentioned in a certain deed of mortgage, bearing 
date on the 13th day of November, A. D., 1839, made, executed and 
delivered by the said John J. Maxwell to the Union Bank of Flor- 
da, to satisfy said writ of execution. 
It also appears by the record, that a citation was duly issued, pur- 
suant to an order of the Court, made on application of the plaintiff 
for that purpose, and was served upon the Union Bank of Florida, 
and that said bank, by its president, John G. Gamble, appeared and 
answered. After which, the plaintiff obtained an order of the Court, 
under which a citation issued, and was served upon the said defen- 
dant, John J. Maxwell, requiring him to appear and answer, accor- 
ding to the provisions of the statute, upon oath, but that he wholly 
failed to obey the said citation, and did not come into Court and an- 
swer upon oath, nor, indeed, did he answer at all, so far as the re- 
cord shows. In this state of the case, and without any further pro. 
ceedings in regard to the said defendant, John J. Maxwell, the plain- 
tiff moved for a decree to authorize him to cause the said equity or 
legal right of redemption, so levied upon as above stated, to be sold, 
according to the provisions and directions of the statute ; which mo- 
tion, after argument and due consideration, the Court overruled, and 
required the plaintiff to pay the costs of this proceeding. Where. 
upon the plaintiff sued out a writ of error, and assigns the following 
causes, viz: “ The Court erred in the construction of the statute re- 
lied on by the plaintiff, and in refusing to grant the order for the sale 
of the equity of redemption.” 
26 
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The record does not show what construction the Court put upon 
the statute to which reference is made, and we are not able, there- 
fore, to determine whether the first error is well assigned or not.— 
The second, we think, in the present position of the case, cannot be 
sustained. " 

The case, as stated upon the record, seems to be a proper one for 
the action of the Court, under the second section of the act before 
cited ; but all the steps, necessary to lay a foundation for the motion 
made, and for the overruling of which this writ of error is prosecu- 
ted, do not appear to have been taken. The direction in the statute 
is, not that the parties shall be cited to appear, but that the Court 
shall cause them to come into court, and answer under oath. The 
citation is, doubtless, proper in the first instance, as the first process ; 
but if such party fails to obey the citation, when it has been duly 
served upon him, some other step should be taken to cause him to 
come into court and answer upon oath as to the matters, in relation 
to which the statute requires that he be called to answer. ‘The ob- 
ject of the statute is plainly and clearly expressed. © It is that the 
value of said equity or legal right of redemption may be ascertained 
before the same shall be sold. ‘The reason for requiring this ascer- 
tainment of the value of the equity before the sale, does not so clear- 
ly appear upon the face of the statute itself; it doubtless was, how- 
ever, that persons, disposed to purchase at the sale, might know the 
extent of the incumbrances upon the property, and, consequently, be 
enabled to bid understandingly. No one else can so well tell the 
nature and extent of the incumbrances as the mortgagor himself, and 
he is by the statute made a witness for that purpose. Although it 
may reasonably pe supposed that he would generally be the best 
witness, yet all other persons, who the said mortgagor or mortgagors, 
mortgagee or mortgagees, or either of them, shall state upon oath to 
be interested in said mortgaged property so levied upon, are made 
witnesses also. ‘There may be and often are, in such cases, other 
persons, beside the mortgagee, to whom the mortgagor has given 
liens, and perhaps secret trusts, upon the property mortgaged, which 
may very seriously affect the value of the equity. Indeed, the very 
fact that such liens and incumbrances may exist, will necessarily 
render cautious men unwilling to bid, and thus affect the sales. Mort- 
gages may appear of record which have been paid—fictitious mort- 
gages, or other apparent liens, may so appear of record in favor of 
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persons who never had existence, and there may be no one by whom 
these facts can be proven but the mortgagor himself ; and he, unless 
required by the Court to disclose the information, may choose rather 
to withhold it, that he may, through the medium of friends, have the 
property bought in for a trifle for himself, to the great detriment of 
his creditors. It was to prevent such things as these, we think, that 
the provision of the statute was enacted. He should, therefore, be 
required, or to use the language of the statute, the Court should, upon 
the application of the party causing the levy or levies, &c., cause the 
mortgagor to come into court and disclose these matters under oath, 
and when he shall show that other persons are interested, they, too, 
should be caused to come into court and answer upon oath, as to the 
nature and extent of their respective interests. Unless this shall be 
done, he is a bold man who would bid for such property, at such a 
sale. The defendants, of course, would know the value and extent 
of the incumbrances, and might, by the aid of others, avail them- 
selves of that knowledge, to defraud those whom it is the duty of the 
Court, so far as power is given it for that purpose, to protect. We 
are not to be understood as intimating that any such fraudulent acts 
or intent exists in this particular case. None such has been charged, 
and we are neither authorized nor inclined to presume it; but it is 
our duty to expound this statute, according to our view of the purpose 
for which it was adopted. 

It has been suggested, that, as the statute has not declared the 
mode of proceeding by which the parties, upon whom it was intend- 
ed to act, shall be caused to come into court, it cannot be enforced ; 
but this is too narrow a view of the question. The law is well settled 
that, whenever a power is given by a statute, every thing necessary 
to the making it effectual is given by implication ; for the maxim is 
“Quando lex aliquid concedit, concedere videtur et id, per quod deve- 
nitur ad illud.” 9 Bac. Abr. Ed., 1846, page 220—citing 12 Re- 
ports, 130, 131. 1 & 2 Inst., 306. Witherspoon v, Dunlap, 1 Me 
Cord, 546. 3 U. States Dig., 483, No. 32. 1 Kent’s Comm., page 
465, note a, and Field v. The People, 2 Scamm. Reps., 79, 83. 

If a subpena had been issued according to Jaw in a case pending 
in Court, in which the testimony of a witness was required, com- 
manding him to attend in such court on a given day to testify in the 
cause, and had been duly served, the court, if he failed to attend and 
had no good reason to offer for not doing so, would, we apprehend, 
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be at no loss what to do, even if the statute had made no provision on 
the subject. Whether, were the defendant to stand out in contempt, 
refuse to answer, and put the court at defiance, a decree for the sale 
might be made without his answer, or what in such a case ought to 
be done as regards the execution, it is not necessary for us to say. 
We will not anticipate such a state of things. 

This case is not properly before us ; but, if it were so, we should 
deem it unnecessary to examine the several interesting questions ari- 
sing upon the charter of the Union Bank, which were presented at the 
argument of this case, as they have all been presented, very fully 
discussed, and the opinion of the Court pronounced upon them, upon 
the cross writs of error in the case of the Union Bank and the ad- 
ministrators of Samuel Parkhill, deceased, at the present term of 
this Court. 

There having been no final judgment or decree in this cause, it 
must be dismissed and remanded to the Court below, for such pro- 
ceedings to be had therein as to right and justice shall appertain. 

Per curiam. 


Dantet Love, APPELLANT, vs. James Grason, APPELLEE. 


Where money, sought to be recovered under a count for money paid, has been 
paid under a judgment against the plaintiff, the record of the judgment is 
always admissible to prove the fact of the judgment and the amount so re- 
covered. For such purpose it cannot be considered as res inter alios acta. 


Where, in a suit against one of two sureties, judgment is fairly obtained 
against him, and ro collusion existed between him and the party recovering 
judgment or the principal obligor of the bond, if notice of the pendency 
of such suit has been given to his co-surety, the latter stands virtually in 
privity with him against whom judgment has been obtained. The co-surety 
in such case is bound_to avail himself of any defence he may have, and 
will not be permitted afterwards, in a suit for contribution brought against 
him by his co-surety who has paid and satisfied the judgment, to set up 
any defence which he ought to have pleaded in the original suit upon the 
bond, by becoming a party for that purpose. It was his duty to join in the 
defence to the action. Having failed to do so, though he had full notice 
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of the pendency of the action, he waives all defences he might have had ; 
and in a suit for contribution against him by the co-surety, the judgment is 
to be deemed res adjudicata. 


The payment of a debt by the surety, on default of the principal is not deemed 
a voluntary, but a compulsory payment, and the action for contribution 
may be maintained, though no demand has been made or action brought on 
the original liability. 


Appeal from Gadsden Circuit Court. 

An action of assumpsit was commenced by Gibson against Love 
in April, 1846. The plaintiff’s declaration contained a special 
count setting forth that he and defendant were joint and several sureties 
for one John C. Love, on his bond as executor of John Colson, de- 
ceased, which bond was given in 1839, for $18,000, conditioned for 
the faithful discharge of the duties of executor by the said John C. 
Love. That in 1845 a suit was instituted on this bond against plain- 
tiff for the use of the heirs of John Colson, and a judgment obtained 
in said suit for the penalty of the bond to be discharged by the pay- 
ment of $2,792 88; all which appeared by the record of proceed- 
ings in said suit. That in April, 1846, the plaintiff paid off and fully 
satisfied the judgment so obtained, with the interest thereon ; by rea- 
son whereof the defendant became liable to pay to plaintiff the sum 
of $1,396 40, being the aliquot part of the principal of said judgment. 

The declaration also contained a count for money paid, laid out 
and expended. 

To the first count of this declaration the defendant demurred, and 
to the other pleaded non assumpsit. The Court overruled the de- 
murrer to the first count and gave leave to answer over. 

The defendant then pleaded to said first count, 

1. Non assumpsit. 

2. That plaintiff was not compelled to pay any part of the said 
bond. 

3. That although suit was instituted upon said bond, as alleged in 
plaintiff’s declaration, yet the same was not regular nor legal ; nor 


had the plaintiff in the suit upon the bond any legal right of action << 


against Gibson, the plaintiff in this suit, as surety for John C. Love 
upon his bond as executor, at the time of the institution of said suit ; 
nor did the declaration therein contain any good and valid cause of 
action against Gibson ; but the same might have been resisted and 
defeated. Yet that said Gibson did not resist said action, but per- 
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mitted it to proceed against him, and allowed judgment to be taken 
without availing himself of the want of a proper cause of action, and 
of the absence of all legal claim and demand against him at that time 
as surety, as aforesaid. ‘That therefore the plaintiff has waived, 
abandoned and lost all right of contribution and recourse against de- 
fendant as co-surety. 

4. That though there was a suit against Gibson as surety on the 
bond, as alleged, yet it was wholly irregular and illegal, and might 
have been resisted and defeated, because the said suit was brought 
against Gibson, the surety, before recovery had against Love, the 
principal. Yet said Gibson, the plaintiff in this suit, did not resist 
said action, but failed to make defence. Wherefore he has wholly 
lost all right to contribution and recourse against said defendant for 
any part of said bond not due nor payable by said sureties by law. 

_ §. That by the 31st section of an act of the Territory, approved 

Nov. 20, 1828, in relation to wills, letters testamentary, &c., it was 
and is provided that, “ whenever it shall appear satisfactorily to the 
county court or judge, on the petition of any legatee, heir or security, 
that any executor who has taken out letters testamentary on the 
estate of any testator, is either mismanaging or wasting the estate of 
the deceased, it shall be lawful for the said court or judge to revoke 
the said letters testamentary and appoint one or more appraisers of 
the said estate, or to require good and sufficient security, by bond to 
be filed by the said executors, for the further due administration of 
said estate.” That prior to the date of said bond the said Love had 
taken out letters testamentary on the said estate of Colson and, on 
petition of the heirs was required to give bond according to law, and 
the bond in plaintiff’s declaration mentioned was given under this 
requirement and was intended and declared to be in pusuance of said 
statute, whereas said bond is not, as required by law to be, conditioned 
‘for the further due administration” of said estate, but was attempted 
to be made to cover waste before the date and delivery thereof done 
and committed by said Love, and to make good defaults already in- 
curred. That the bond is void for the excess beyond the security, 
“for the further due administration” of said estate, and plaintiff has 
not been compelled to pay any money as surety on account of any 
‘waste committed after the delivery of said bond, nor to make good 
any default since incurred. 

6. That though the bond was executed and delivered and suit in- 
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stituted thereon, as alleged, yet that no valid breach of the condition 
of said bond was assigned in the declaration in said writ, and no 
legal cause of action therein set forth; and that plaintiff was'then 
and there so advised by the defendant in this suit; and before the 
rendition of the judgment in said suit, the plaintiff was called upon 
and required by defendant to defend and resist the action by all legal 
ways, but that plaintiff neglected so to do, and permitted the judgment 
to be rendered therein, and hath since paid the amount thereof, 
though not legally compelled so todo. And that therefore plaintiff 
has lost all legal right and remedy of contribution against defendant. 

7. To the second count of plaintiff’s declaration defendant further 
pleaded that plaintiff did not pay, lay out and expend $3000, as alleged. 

Issue was joined on the first plea. To the second there was a de- 
murrer assigning for cause that the matter thereof, as set forth, 
amounts to the “ general issue” and that the plea itself is uncertain, 
informal and insufficient. . 

Replication to the third and fourth and issue tendered—that plain- 
tiff did resist and defend the action on the bond. 

Demurrer to the fifth and causes assigned: 1. That defendant by 
said plea seeks to raise-an issue upon the legality of the bond on 
which judgment was had against plaintiff as surety, and in conse- 
quence of which, having paid the same, plaintiff here sues for con- 
tribution. 2. That by said plea defendant seeks to make an issue 
on the legality:and propriety of the verdict of the jury in the suit on 
the bond. 3. That the plea is double and otherwise informal and 
insufficient. 

To the sixth plea plaintiff replied, tendering issue, that he did not 
fail and neglect to make legal defences to the action, nor permit 
judgment therein, but did defend said suit as advised by his counsel. 

Issue was joined on the seventh plea of defendant. 

The defendant demurred to plaintiff’s replication to the third plea, 
because :—1. It does not aver that in the suit on the bond there was 
a good and valid cause of action against said plaintiff set forth in the 
declaration. 2. It does not contain a full and sufficient answer to 
said third plea. Defendant also demurred to the replication to the 
fourth plea :—1. Because it does not aver that in the suit on the 
bond there had been a recovery against Love, the principal, before 
suit brought against plaintiff, the surety. 2. Because of its not being. 
a full and sufficient answer to the fourth plea. 
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Demurrer to replication to the sixth plea :—1. Because it does 
not aver that in the suit on the bond a valid breach of the condition 
thereof was assigned in the declaration in said suit. 2. Because it 
does not traverse that he was advised and required by defendant, be- 
fore judgment in said suit, to resist the same by all legal ways. 3. 
Because it is not a full and sufficient answer. 

The Court sustained the plaintiff’s demurrer to the second and 
fifth pleas—overruling those of defendant to plaintiff’s replication to 
the fourth and sixth pleas, and sustaining defendant’s demurrer to the 
replication of plaintiff to the third plea. 

The plaintiff thereupon amended his replication to the third plea 
by inserting therein that there was a good and valid cause of action 
set forth in the declaration in the suit against him on the bond. 

And afterwards, at the Spring term of the Circuit Court in and for 
the County of Gadsden, A. D. 1848, the Hon. Tuomas Batrze.n 
presiding, the cause came on to be tried, and a verdict and judgment 
were given for plaintiff. 

From the bill of exceptions, it appears that, on the trial of this 
cause in the Court below, the plaintiff offered in evidence the bond 
of John C. Love, executor, dated 13th April, 1839, on which plain- 
tiff and defendant were sureties. Defendant objected, on the ground 
that, being a statutory bond, the plaintiff must show that it was re- 
quired in manner and form as enjoined by the statute, but the Court 
admitted the bond in evidence. Plaintiff then offered the record of 
the suit on the bond against him, showing a judgment for $2,792 80, 
and a receipt showing payment and satisfaction thereof by him. A 
record from the Probate Court, showing the amount adjudged against 
John C. Love, executor, by auditors appointed to settle his accounts, 
which was simply the report of said auditors of the 2d of Sept., 
1844, and the decree of the Judge of Probate thereon, given 21st 
April, 1845, was next offered in evidence by plaintiff. To this de- 
fendant objected, because the record contained no evidence of lia- 
bility in favor of the plaintiffs in the suit on the bond sufficient to 
charge the sureties—because, also, the decree of the Judge did not 
specify the parties entitled, and, further, because it did not appear 
that the executor was before the Court when the accounts were set- 
tled, and the decree made. The Court admitted the record, after tes- 
timony of D. L. White, (to which testimony defendant likewise ob- 
jected,) showing that the proceedings were had at the instance of the 
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executor, through a petition which cannot now be found, and that he 
selected the auditors. D. L. White was at that time Judge of the 
County Court, acting as a Court of Probate. 

Here the plaintiff rested his case. 

Defendant then proved that neither the heirs nor legatees of Col- 
son applied to remove the executor, or to lay him under security. He 
read to the jury the record of a suit against the executor as princi- 
pal on the bond, and offered in evidence a mortgage given by the 
executor, Love, to Gibson, the plaintiff in this suit, to secure him 
against loss on account of suretyship, but, on objection from plaintiff, 
this was ruled out. 

Defendant then offered the record of proceedings in the Probate 
Court, showing that the executor was removed in 1839, upon the ap- 
plication of his co-executor, Wm. Forbes, but soon afterwards was re- 
instated, upon giving the bond with plaintiff and defendant as sure- 
ties. The record of these proceedings was offered by defendant, to 
prove that the bond was unlawfully executed and under coercion, 
against the consent of John C. Love, and to avoid being removed 
from the duties of his office of executor. Objection being made by 
plaintiff, the Court refused to admit the record. 

The counsel for the defendant then moved the Court to instruct the 
jury as follows, viz : 

1. That, to enable the plaintiff to recover for contribution in this 
form of action, against a co-security on an executor’s bond, and for the 
default or devastavit of the executor, it is incumbent on him to prove 
that he was compelled by suit at law or in equity, on a valid cause 
of action, and after all legal defences, to pay the amount on which 
he seeks contribution ; and in such action it is competent for the de- 
fendant to allege and prove in his defence any facts tending to estab- 
lish the absence of any just cause of action, or any right to recovery 
in the legatees, heirs, or distributees, for whose use such suit was 
originally instituted against his co-security. 

2. That a bond taken under the law of the State, regulating the 
duties of executors, &c., being a statutory bond, must, to be valid, 
pursue the terms of the law, and if variant therefrom, forms no ground 
or cause of action against the sureties thereon. 

3. That such a bond, so far as it enlarges the responsibility of the 
executor, is void for excess, as regards the responsibility of a surety, 
and tothe extent of such excess; and that it is the duty of the plain- 
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tiff, seeking to recover on such a bond against a surety thereon, to 
prove that the breach of the condition sued on occurred within the 
limits of the statutory liability, or after the date of the bond. 

4. That, before the jury can find for the plaintiff, on the evidence 
of the settlement made before the County Court on the 2d day of 
September, 1844, they must be satisfied from the evidence as to what 
amount of the liability there stated against the executor occurred af- 
ter the execution of the bond, and can find for nothing more. 

5. That there being no judgment recovered or decree obtained by 
the legatees of John Colson, upon the settlement of accounts made 
by the auditors, and approved by the Judge of the County Court, 
there is no breach of the condition of the bond of John C. Love, as 
executor, upon which the securities can be charged, and that by 
reason thereof, the plaintiff is not entitled to recover. 

6. That the order of the Judge of the County Court confirming the 
report of the auditors, and ordering distribution of the surplus, not 
specifying the parties entitled, or the sums to be paid to each, does 
not amount to a decree for distribution, and is no evidence of a lia- 
bility on the part of said John C. Love, as executor, to the relatives, 
at whose instance and for whose use the recovery was had against 
said James Gibson. 

7. That the liability of securities on the executor’s bond in this case, 
does not accrue until a judgment or decree has been recovered against 
him as executor, and an action on such judgment to establish a de- 
vastavit has been successfully prosecuted. 

8. That, to fix the liability of a security on an executor’s bond, 
for the default or devastavit of the executor, it is not sufficient for the 
plaintiff to produce evidence of a settlement by order of the Court of 
Probate, without the further evidence of a judgment of a court of 
equity or of law establishing such liability, and that it is not compe- 
tent for the Court of Probate to order or decree the distribution of the 
surplus remaining in the hands of the executor. 

9. That the order or decree of the Court of Probate, of the date 
of 21st April, 1845, given in evidence in this cause, not determining 
the names or respective interests of the heirs or distributees of said 
estate, did not impose such a duty or obligation on the executor as 
that his failure to comply therewith fixed the liability of the securi- 
ties for the amount decreed to be paid by the executor in such order 
or decree. 
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10. That no order or decree can be made valid or binding by the 
Court of Probate for the distribution of the surplus of an estate, ex- 
cept it appear on the face of the proceedings that the executor had 
been cited to appear, at the instance of the parties interested, or had 
voluntarily appeared thereat. 

11. That the securities on the bond are not responsible for the 
balances appearing in the account against John C. Love prior to the 
giving of the bond, if the jury believe from the evidence those bal- 
ances had been previously appropriated to his use, and that the taking 
of the bond is evidence of a previous waste. 

All which eleven instructions, or any of them, the Court refused to 
give. 

And the defendant also moved the Court to give to the jury the 
following instructions, viz : 

That the bond in this said suit, being taken for the due adminis- 
tration of the estate generally, while the statute of the Territory only 
prescribed a bond for the “further” due administration of the estate, 
it is the duty of the party seeking to fix the liability of a surety on 
such bond, to exhibit a breach of the same after the period of its ex- 
ecution. 

That such securities are not responsible for any devastavit or default 
of the executor anterior to such date. Which last instruction the 
Court did give, but added thereto as follows, to wit : “ That, prima 
facie, the decree of the Judge of Probate fixes the extent of liability 
of the executor and his securities ; that it is for the defendant to show 
that any of the sums embraced in it, or the account alluded to by it, 
should not attach as a liability to the securities, as having occurred 
previous to the execution of the bond. 

And further the Court instructed the Jury as follows, to wit : 

That a suit in favor of a legatee will not lie against an executor 
or administrator at law on the administration bond, the remedy being 
in equity. 

That, prima facie, the order of the Judge of Probate, ascertaining 
the amount due to the legatees and ordering its payment, created an 
obligation on the part of the executor to pay; that, on failure to do 
this, his security on the administration bond might pay and claim 
contribution from a co-security, without requiring all the pre-requi- 
sites of a decree, a suit on the bond or devastavit, or other legal 
proceedings against the executor. 
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To all which rulings of the Court, in admitting evidence and tes- 
timony against the objections of defendant to go to the jury, in reject- 
ing the evidence offered by the defendant, in refusing the instructions 
to the jury prayed for by the defendant, and giving other instructions 
by the Court to the jury not moved or asked for by the defendant, he 
by his counsel excepted. 


Randall, for appellant, argued : 


I. That when, as in this case, there is no express promise to pay, 
the liability of a co-surety for contribution depends upon the fact, 
whether when the money was paid, there existed a legal obligation 
on the parties-surety jointly to pay. We expect to prove in this 
case, that neither party to this bond has yet been placed in a posi- 
tion to become legally liable to pay, at suit of these relators at law. 
Skillin v. Merrill, 16 Mass., 40—cited 2d Stark. on Ev., 101, 102. 

II. No cause of action did or does exist against Daniel Love, by 
reason of his pretended surety-ship on the alleged executor’s bond ; 
that Gibson might have resisted the bond, and that his payment of a 
pretended and not a real demand against Love, could not involve the 
latter in any new liability. 

We hold the bond void— 

1. Because exacted by Judge of County Court, on petition of a 
co-executor, or on his (the judge’s) mere motion, and not on petition 
of “ legatees, heirs, é&c.,” against the terms of Florida statute. Act 
of Nov. 20th, 1828, Sec. 31, Thomp. D., 210. 1 Williams on Ex. 
ecutors, 130, 131. 

2. If court did exercise a lawful jurisdiction and power in exact- 
ing bond in this case, then we say, the bond taken was variant in 
terms and effect from the one prescribed by statute, and for that 
reason void. United States v. Linn, 15 Peters, 290, 314. United 
States v. Bradley, 10 Peters, 364. 

3. That if not void “in toto” for these reasons, that, as it extends 
the condition beyond the terms prescribed in statute, it is void for the 
excess. 

But we contend on the above authorities, and on reason that it is 
void “in toto” — 

1. It is not valid as a statutory bond. 

2. Not valid as a voluntary bond, and good as a common law bond, 
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If to be sustained as a common law bond, then it is only suable on 
by the individual obligee, R. K. Call, and not by his successors.— 
Governor, &c. v. Twitty, 1 Dev. 153—cited 1 U. S. Digest, p. 442, 
sec. 207. 

In any aspect, not a ground of action against sureties—because it 
contains no proper condition, the breach of which would justify re- 
covery against them. Archbishop of Canterbury v. Tappen, 8 Barn. 
& Cr. 151. 15th E. C. L. R., p. 177-’8. 

III. If bond be valid, no such breach of it has occurred, as ren- 
dered sureties liable to action brought at suit of these relators. That 
Gibson paid too soon, and under no “ legal compulsion.” 

Previous remedy should have been had against principal and ex- 
hausted, before resort to sureties. 8 Barn. & Cress., 151. Spotts- 
wood v. Dandridge, 4 Mum., 293, 296. 1 Williams’ Executors, 
363-"4, note. 1 Mum., 1, 12,20. 2 Blackford, 52. 2 Mum., 24. 
1 Wash. Va., 32. 1 Hen. & Mum., 11. 


Thompson, for appellee : 


The parties to this controversy, James Gibson and Daniel Love, 
were sureties for one John C. Love, as executor of John Colson, 
deceased, for the due administration of said estate. 

John C. Love made voluntary application to the Judge of the 
County Court of Gadsden, to have his accounts audited and settled. 
Auditors were appointed, who stated the account, showing a balance 
against the executor, and their report was confirmed by the Court, 
who ordered the said John C. Love to pay over the balance so found 
due by him to the heirs or legatees of said estate. Upon his failure 
to comply with the order, separate suits were instituted against him 
and James Gibson, his surety—a recovery was had against Gibson, 
before the suit against John C. Love was brought to issue, and the 
latter was dismissed. Gibson, having paid the judgment rendered 
against him, brought suit in the Court below against Daniel Love, 
his co-surety, for contribution, and, having obtained judgment for one 
moiety of the sum so paid, Love now appeals from said judgment. 

To maintain this action, the plaintiff in the Court below was bound 
to show: 1. That defendant was co-surety with him for the princi- 
pal on the bond, John C. Love. 

2. That he was compelled to pay the money, and did actually pay 
it under such compulsion. 
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I.—The point first was fully proved by the production of the original 
bond, which on its face shows the characters in which it was execu- 
ted by the respective obligors. 

The introduction of this bond in evidence was objected to on va- 
tious grounds: 1. It is said the bond is void, because not required on 
the petition of a legatee, heir or security, as provided for in the 31st 
section of the act of 1828. Thompson’s Digest, 210. That this is 
the only case in which a bond can be required of an executor—the 
spiritual court in England possessed no such power, and our County 
Courts do not possess it. That the requisition of the bond was evi- 
dently ex mero motu of the judge. 

To this it may be answered, that the Probate Courts in this coun- 
try possess a very general jurisdiction in regard to estates, and over 
executors, administrators, and guardians. A reference to the acts of 
our Legislature, will show. the express grant of powers never pos- 
sessed by the Ecclesiastical Courts in England. It is by no means 
clear, that it is not the duty of the Probate Judge to require security 
of executors in every instance on the grant of letters testamentary, 
and such is the practice, it is said, in some parts of the State. In- 
deed, the section of the act referred to, seems to consider it.may or 
ought to be required. The language of the act is, “ whenever it 
shall appear satisfactorily to the said court or judges, on petition of 
any legatee, heir, or security, that any executor who has taken out 
letters,” &c. Now, if executors cannot be compelled to give securi- 
ty, unless they conduct themselves so as to be obnoxious to this sec- 
tion, how does it happen that a security is provided for in the enu- 
meration of the persons or parties who have the right to complain ? 

It seems from other evidence, offered by the appellant from the 
records of Gadsden County Court, and rejected in the Court below, 
that there were two executors of the will of Colson—that a petition 
was presented by Forbes, who was one of them, against Love, ma- 
king sundry charges—that citation issued thereon, the parties ap- 
peared, and such proceedings had, that by an order the judge dismis- 
sed the complaint, and ordered both to give security for the due ad- 
ministration of the estate, by a day certain, or their letters would be 
revoked. On the day named an order was passed, noting the de- 
fault and revoking the letters; and on the same day, John C. Love 
applied for leave and further time to execute the bond, which was 
granted him. From all this it appears that the judge, from the pro- 
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ceedings before him, presumed from the conduct and ill feeling be- 
tween the executors, that the rights of all interested in the estate 
were in jeopardy, and required the bond for their protection. A gene- 
ral superintendence and jurisdiction over all matters relating to es- 
tates, testate and intestate, being given by the acts organizing the 
County Court, and the act relating to wills and administration, and 
such an exercise of jurisdiction not being prohibited, it is not, I think, 
claiming too much to say, the judge was acting within the scope of 
his legitimate powers. This order was not appealed from, but sub- 
mitted to, and the bond in question given. 

If, however, there were any objection to the validity of this bond, 
the appellant here, on being sued for contribution, cannot set it up, 
unless he had given the appellee notice of it. Cave, use of Wal.- 
lace, v. Burns, 6 Ala. R., 781, 782. Ford v. Keith, 1 Mass, R., 
139. 

2. Another objection is, that the bond was exacted and required 
by duress, by threats of revocation of letters, &c., and is, therefore, 
void. It is not believed this can be seriously entertained, whén’it so 
clearly appears there was no duress—if the requisition of the bond 
was erroneous, the party could have had full remedy against it by ap- 
peal, which would have suspended the execution of the order, until 
its adjudication in the Superior Court, 

3. Another objection is that the bond is retrospective, and covers 
acts and defaults of the executor committed anterior to its execution, 
There is nothing in the bond, as the Court will perceive, which indi- 
cates the intention of its framer that it should cover past defaults 
and such effect will not be given to its language. It is not suscepti- 
ble of such construction. It is prospective in its terms, as well as 
effect. That it may and does cover property and moneys in his hand, 
unadministered at the date of the execution of the bond, is not de- 
nied ; such, we contend, is its legitimate intention and effect.. No 
devastavit is committed until the property or money is misapplied and 
wasted ; and if such misconduct takes place after the bond is execu- 
ted, the estate is protected by the bond from its consequences. The 
refusal by the executor to pay a just debt or a legacy, when there 
ought to be assets in his hands for that purpose, or to distribute the 
surplus, &c. &c., is evidence at the time of a devastavit. Ordinari- 
ly, it cannot well be otherwise proved. This throws upon the sure- 
ties of the executor to prove, by affirmative testimony, that an actual. 
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waste or loss occurred at some period anterior to the date of the 
bond. 

The Supreme Court of the United States say, in reference to a 
receivér’s bond: “ It matters not at what time the moneys had been 
received, if, after the appointment, they were held by the officer in 
trust for the United States, and so continued to be held at and after 
the date of the bond.” 15 Peters’ R., 208. From all that appeared 
in this case, the funds were in the hands of Love, as executor, at and 
after the date of the bond; the first evidence of a devastavit is his 
omission to comply with the order of the judge to distribute the resid- 
uum in his hands. 

The Court below was evidently right in overruling this objection. 

II.—As to the second point: that Gibson was compelled to pay 
the debt of which he now seeks contribution. 

The fact of payment is not contested, but it is denied that he paid 
it under compulsion. 

We hold it to be the law that the compulsion under which a surety 
acts, who pays the debt and seeks contribution from his co-surety, is 
not necessarily that of legal proceedings, such as a suit at law or in 
equity against him, perfected by judgment or decree, but may be upon 
a legal liability. Addison on Con., 228, 229. Lucas v. Curry, 2 
Bailey, 403. 1 Smith’s Leading Cases, 139, at top. “ Hamilton v. 
Cutts, 4 Mass. R., 351. Pitt v. Pursford, 2 M. & Welsby, 538, and 
American cases in note. Linn v. McLelland, 4 Dev. & Bat. L. R,, 
458. Goodall v. Wentworth, 20 Maine R., 324. Story on Con- 
tracts, sec. 885, 886. 

If he pays without the compulsion of a suit at law or in equity, but 
on his mere legal liability, then, when he seeks contribution in an 
action against his co-surety, the onus would seem to rest on him of 
shewing such liability ; and to this extent alone would the authority 
of Skillin v. Merrill, in 16 Mass. Reports, 40, cited by the other side, 
seem to go. 

But if the surety who pays, awaits a suit and defends it, and his 
co-surety has knowledge of such suit, or is notified of its institution 
and pendency, and did participate in its defence or might have done 
so, the co-surety is deemed and held a privy at law and is concluded 
by the judgment, unless he can prove it was suffered by the party by 
fraud and collusion with the plaintiff in the action, See 23 Smith’s 
Leading Cases, 139, at top, citing Smith v. Compton, Eng. Common 
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Law Reps., 106. Duffield v. Scott, 3 T. R., 374, per Buller, Judge. 
See also Buford v. Buford, 4 Munf. R., 241. Blasdale v. Babcock, 
1 Johns. R., 517. Kip v. Brigham, 6 Johns. R., 158. Cartwright 
v. Carpenter, 7 How. Miss. R., 328. Bond v. Ward, 1 Nott & Mec- 
Cord’s R., 201. Burrill v. West, 2 N. Hampshire R., 190. Train 
v. Gold, 5 Pick. R., 386. State v. Colerick, 1 Ohio Cond. R., 638. 
1 Greenl. Ev., sec. 116. 

It appears from the sixth plea filed by appellant, that he had 
knowledge of the institution and pendency of the suit, and required 
the appellee to defend it. It appears also from the record, that the 
appellee did defend the suit, and paid the debt under compulsion of 
the judgment rendered against him. 

This judgment we hold to be conclusive upon the appellant, unless 
he can impeach it for fraud and collusion—that it is not only evidence 
of recovery against Gibson, but also evidence of Gibson’s liability 
and, consequently, of the appellant’s legal liability to Gibson, for a 
moiety of the amount paid under it. 

IH.—The counsel for appellant insist, however, although no fraud 
or collusion is imputed by any of the pleadings, nor any question of 
it raised by the evidence, that the payment by Gibson, notwithstand- 
ing the judgment rendered against him, was voluntary, inasmuch as 
he might have resisted and successfully defended the action brought 
against him, on the executor’s bond of John C. Love. 

1. It is alleged the County Court exceeded its jurisdiction in the 
order for distribution of the residuum, made on the settlement of the 
accounts of the executor. 

For the jurisdiction of the County courts of the late Territory of 
Florida, in relation to the estates of deceased persons, see Thomp- 
son’s Digest, 195, sec. 1, ar. 1, and note (e). 

2. It is alleged that the order is erroneous, in not ascertaining 
with precision the names of the persons entitled to the residuum, and 
the several proportions of each. 

To this it is answered, it does not in any wise appear that the 
failure to pay over the surplus arose from any doubt oy difficulty in 
this particular ; if he was at any loss he should have applied to the 
Court for its direction ; but it is to be presumed, from the absence of 
any complaint, that the will was sufficiently explicit as to the parties 
and their respective-interests. A similar order was held sufficient in 
the case of Lucas v. Curry, cited from 2 Bailey R., 403. 

28 
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Neither does it appear that the failure to pay arose from the refu- 
sal to give a refunding bond—if one had been demanded and refused, 
the court would have protected the executor in his requisition. He 
has undoubtedly a right to have the bond before he pays over, but 
must refuse on the ground of its non-delivery. Chairman v. Mayo, 
2 Hawk’s R., 329. 

3. It is also argued that in this case the County Court ought not 
to have taken jurisdiction, as there was an infant and a feme covert 
among the distributees, and the Court had not power to protect their 
interests ; they can only be protected in a court of equity. 

It also appears that one was represented by guardian and the other 
by her husband, and no objection seems to have been made by the 
executor of any want of proper authority in either to receive, or any 
impropriety in their receiving the amounts. 

The jurisdiction of our County courts is stated in terms very simi- 
lar to those employed in the Constitution and laws of Mississippi, in 
the grant of powers to their probate courts, and there it has been 
held that the powers of their courts, in matters of distribution, are 
co-extensive with a court of equity. Carmichael v. Browder, 3 How. 
Miss. R., 252. 

4. It is also contended that the order is not sufficient—that the 
executor should have been sued at law or in equity, and a devastavit 
fixed upon him by a regular suit, before the sureties can be called 
upon ; and vatious authorities are cited, but they will be found, on 
examination, to refer to suits at the relation of a creditor. 

Until judgment against the executor or administrator for the 
amount of the debt, and that he has assets to pay it, the demand of 
the creditor is against the estate. After a judgment of assets, &c., 
the executor or administrator becomes a trustee for the creditor for 
the application of the assets to the debt. K is then only that he as- 
sumes the character which he always bears to the legatees and next 
of kin, that of a fiduciary. 

A recovery against an administrator is not a necessary preliminary 
to a suit by distributees against the sureties on the bond of such ad- 
ministrator. Owings v. Collinson, 3 Gill & Johns. R., 25. Williams 
v. Hicks, 1 Murphy’s R., 437. Chairman v. Moore, 2 ibid., 22. Lu- 
cas v. Curry, 2 Bailey’s R., 403. 

5. It is also urged that the account taken at the instance of Love, 
the executor, is not binding upon his sureties. 
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It is certainly prima facie evidence of his indebtedness as against 
his sureties, though they were not present at the time it was taken 
and the amount ascertained. See Treasurer v. Bates, 2 Bailey’s 
R., 362. Lucas v. Curry, 2 Bailey’s R., 403. Heard v. Lodge, 20 
Pick. R.,53. 

But we admit the sureties might impeach it by direct proof of er- 
rors, omissions, &c.; and in this case the appellant availed himself 
of the opportunity—went into an examination of the accounts, called 
witnesses, and in this bill of exceptions admits that he failed to show any 
errors therein, or to establish a devastavit prior to the date of the bond. 

IV.—As to the exception to the introduction of the Hon. D. L. 
White to prove the contents of the petition of Love, executor, for a 
settlement of his accounts, (the loss of which was proved by the tes- 
timony of Gilchrist, the present Judge of Probate,) on the ground 
that a record cannot be proved by parol evidence. 

It is laid down that, if a record is lost, after proof of its loss, its 
contents may be proved, like any other document, by any secondary 
evidence, when the case does not, from its nature, disclose the exist- © 
tence of other and better evidence. 1 Greenleaf’s Ev., sec. 509.— 
1 Phillip’s Ev., 386-7, and Cowen & Hill’s notes, 1067. 2 Hayw. 
R., 243. Arg’t of Haywood. 2 Murphy’s R., 255. 

V.—Appellant offered to give in evidence, in the Court below, a 
mortgage executed by John C. Love to the appellee, on real and per- 
sonal estate, to indemnify him against loss by reason of his surety- 
ship ; which, on the objection of appellee was rejected ; and this is 
also assigned for error. 

The appellant did not offer any proof with it that anything had 
been realized by the appellee from this security, or that he might have 
done so with reasonable diligence, It is not indemnity to defeat this 
action until it has been effectual as such. The case cited at bar of 
Knight v. Hughes, from 3 Carr & Payne, 467, was one where the 
surety, who brought his action for contribution, had received money 
from the common principal to be applied to the debt. 

If the appellant has any claim to share the fruits of this security, 
he should prefer it in a court of equity; and if a proper case was 
made before the court, it might, by injunction, restrain the appellee 
from proceeding on his judgment against appellant till the security 
was exhausted. But alone, it cannot defeat the appellee’s action, or , 
reduce the amount of his damages. 
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But there is another objection to its receipt as evidence. It is, if 
itis to have any effect, matter in confession and avoidance, and, as 
such, by Reg. Gen. of January term, 1846, of the Supreme Court, 
should have been specially pleaded. 

I have not noticed the error assigned in overruling and sustaining 
the demurrers to the pleadings particularly, nor have I entered into a 
critical examination of the various prayers for instruction refused, or 
of the charges given to the jury, because I feel satisfied, if I have 
maintained my positions here assumed, they will be found to cover 
the whole case, and authorize an affirmance of the judgment of the 
Court below. 

VI.—Some exception was taken to the first or special count in 
the declaration, which, it was contended, was opened to the appel- . 
Jant by the demurrer to one of his special pleas. 

The special count is, I think, substantially good ; but if found by 
the Court to be defective, yet the count for money paid, laid out and 

expended by the plaintiff for the defendant, is sufficient without the 
: general count. Upon this point, see Cowell v. Edwards, 2 B. & P., 
268. Pitt v. Pursford, 8 Meeson & Welsby’s R., 535. Calton v. 
Simpson, 8 Ad. & Ellis’ R., 136. 

VII.—It was also alleged that the appellee should have shown 
the insolvency of John C. Love, the principal in the bond, before he 
could resort to the co-surety for contribution. Held not necessary in 
Cowell v. Edwards, 2 Bos. & Pul., 268. Judah v. Micure, 5 Blackf. 
R., 171. Roberts v. Adams, 6 Porter’s R., 361. Goodall v. Went- 
worth, 20 Maine R., 324. Odin v. Greenleaf, 3 N. Hamp. R., 270. 

Upon the whole case the appellant seems to have had the benefit 
of every defence which he was entitled to, and that substantial jus- 
tice has been done between the parties by the judgment of the Court 
below. : 


Archer, in reply, contended : 


1. That the bond upon which Gibson was sued was not a valid 
bond, and no recovery ought to have been had against him. It was 
taken contrary to the statute. The condition of it was so framed as 
to act retrospectively, and not prospeetively, as required by statute. 

2. There was no breach of the condition. The liability of sure- 
ties upon a bond of this character is to pay upon failure of the prin- 
cipal, unless there be something to the contrary expressed in the con- 
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dition. A refusal by the principal to pay is not a breach, because 
non constat he might be compelled to pay by suit. Before the surety 
can be made liable, the debt must be reduced to a personal liability 
on the part of the executor, or administrator, by showing waste—-by 
establishing a devastavit—by proceedings at law, in chancery, or in 
the courts of ordinary, if the latter have equity powers. The Coun- 
ty Courts, or Courts of Probate in this State do not possess such 
powers. They, therefore, cannot, by any proceedings authorized by 
law, ascertain whether there has been a failure of the principal or 
not. This failure must be ascertained before the surety can be made 
liable, and this was not done in this case. 

3. The relators are not shown to be the proper persons to whom 
- payment should have been made. The suit is by legatees, and yet 
neither does the pretended order of the County Court show the per- 
sons entitled, nor does the will any where show that the relators are 
residuary legatees—and if so, what were their respective interests. 


Hawnxr1ns, Justice, delivered the opinion of the Court : 


This was an aétion of assumpsit, brought by Gibson against Love, 
for contribution of his portion of the amount paid by him (Gibson) 
upon a judgment recovered in favor of Colson and others, upon an 
executor’s bond. The fact of payment is shown upon the record, 
and is not contradicted. 

It is not the intention of the Court to take up seriatim all the er- 
rors assigned by appellant, but it will, in a general discussion, ex- 
press its views and opinions to such extent as may be requisite to a 
decision of the case. 

That the form of the action brought (count for money paid) is 
proper, there can be no doubt, and it is needless to cite authorities, 
but we refer to 1 Stephens, N. P., 324. 2 Greenleaf Ev., 93. 6 
Meeson & Welsby, 168. 

It is contended that the judgment against Gibson, introduced as 
evidence in the Court below, was not at all conclusive upon Love, 
and that he had a right to make the same defences as if he had been 
primarily and originally sued. 

It certainly is a rule that a verdict or judgment does not bind any 
person, unless he be a party to the suit, or be in privity with the par- 
ty, or possess the power of making himself a party. The question 
here arises, is the judgment against Gibson to be deemed res adju- 
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dicata and conclusive against Love, owing to the facts and circum- 
stances of the case, as shown by evidence, or exhibited by the plead- 
ings. 

Where the money sought to be recovered under the count for 
money paid, has been paid under a judgment against the plaintiff, the 
record of the judgment is always admissible to prove the fact of the 
* judgment and the amount so recovered. 1 Phillips & A. on Ev., 
507. 4 T. R., 589; and where the record only seeks to show as 
fact that the judgment was rendered, or the verdict given, it can 
never be considered as res inter alios acta. 1 Greenleaf Ev., sec. 
538, p. 576. 

It is not, however, to be considered as evidence of ulterior facts 
embraced in it, or of those facts on which the judgment is founded, 
unless the party against whom the action is brought had due notice 
of its pendency, and might have defended it ; in which case the re- 
cord is said to be conclusive as to all the material facts contained 
in it. . 2 Greenleaf, sec. 116. The rule in relation to notice was 
laid down by Buller, J., in the case of Duffield v. Scott, et al., 3 T. 
R., 374, and has been adopted by able legal writers as a cardinal 
principle, settling the doctrine upon this matter, vide 1 Smith’s 
Leading Cases, 139, 2 Greenleaf, sec. 116, and has also received 
the sanction of decisions of courts of the highest respectability. Jus- 
tice Buller remarks: “The purpose of giving notice is not in order 
to give a ground of action; but if a demand be made, which the 
person indemnifying is bound to pay, dnd notice be given to him, and 
he refuse to defend the action, in consequence of which the person to 
be indemnified is obliged to pay the demand, that is equivalent to a 
judgment, and estops the other party from saying that the defendant 
in the first action is not bound to pay the money.” 

This principle is reiterated verbatim in the case of Smith v. Comp- 
ton, 3 B. & Ad., 407, and is quoted as decisive authority in Kip v. 
Bingham, 6 Johnson R., 158. Swarthout v. Payne, 19 John., 296. 
1 Wendell, 20. 

The same principle is found in 4 Mass. R., 353, and in the case 
of Clark’s executors v. Covington, 7 Cranch, 308, coupled with the 
proviso, that if the judgment is fairly and honestly obtained. In 
Blasdale v. Babcock, 1 John. R., 517, a record having been offered 
in evidence, it was objected to, because the party defendant had re- 
ceived merely notice of the suit, and not notice also when the cause 
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was actually tried. It was ruled by the Court that the first notice to 
defendant was sufficient, and he was bound to know all subsequent 
proceedings, without a special notice of the time every subsequent 
court was to be held. 

In 13 Johnson, 226, no actual notice of pendency of former action 
was averred, but that the party was a witness in the former suit ; 
this was deemed by Judge Spencer an averment of a fact tanta- 
mount. We have taken some pains to ascertain the true principle 
upon this subject of notice, for when correctly understood, the task 
becomes comparatively easy as to its application. The decisions 
we have quoted go to the effect to declare, that if notice in this suit 
has been given to Love, he stands virtually in privity with Gibson, 
as to the effect of the judgment rendered against Gibson, if that 
judgment was fairly obtained, and no collusion existed either between 
Gibson and the parties who recovered the judgment against him, or 
the principal obligor of the bond. 

The defendant in his plea says: “ And although true it is, that af- 
terwards, to wit, at Spring Term, 1845, of Gadsden Superior Court, 
a suit was instituted against said plaintiff, as an obligor on said bond 
or writing obligatory, in the name of John Branch, Governor, &c., 
for use of John Colson and others, yet the said defendant in fact saith, 
that no valid breach of the condition of said writing obligatory was 
assigned in the declaration in said suit, and no legal cause of action 
therein set forth, and that the said plaintiff was then and there so ad. 
vised by the said defendant, and was then and there, before the ren- 
dition of the judgment in said suit, called upon and required by said 
defendant to resist the said suit by all legal ways and means, but that 
the said plaintiff to the contrary thereof failed, and neglected to 
make legal defences to said action, and permitted the judgment to be 
rendered therein, and hath since paid the amount thereof, though not 
legally compelled to pay the same.” ‘ 

Here is a clear admission by the defendant that he knew of the 
pendency of the suit, and that, too, in time sufficient to have put in 
pleas to the action. He says, indeed, that he advised Gibson that 
there was no valid breach of the condition of the bond assigned in 
the declaration, and no legal cause of action therein set forth ; but does 
not this language indicate rather defects in the mode and manner of 


. conducting the suit, than that no suit at all could be sustained? Why 


did he not, if he was so well aware himself of the illegality of the 
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bond, say so in totidem verbis to Gibson? But he speaks in gene- 
ralities—he uses no definite language—points out no specific error, 
and gives no clue by which Gibson was to shape his defence. 

The first case cited by us, (Duffield v. Scott, 3 T. R., 374,) was 
decided directly upon an admission in the pleadings. After Love had 
notice of the suit, and, as before remarked, it seems from his plea 
it was in time to plead, why did he not request to be permitted to 
join in the défence—unite in shaping the pleadings, and in fine, de- 
fend the action, although not a party to the record?) What is the 
object of notice in these cases of co-sureties? It is to enable parties 
in interest to do these very things, if they should deem it requisite— 
and not, after the utterance of some general allegations of error, ei- 
ther to hold aloof altogether, or to stand passively by and await the 
termination of the suit; and then if, perchance, on being sued for 
contribution, plead a defence based upon an hypothesis, saying if the 
party had pleaded such and such pleas, judgment would not have gone 
against him. 

If the surety has notice of the suit, and he does not choose to de- 
fend it, he thereby waives all the defences he might otherwise have 
to the introduction of the instrument to be introduced in evidence, 
and his right is gone to contest its validity in a collateral way in a 
suit brought by the co-surety for contribution, for it must be deemed 
res adjadicata. 

If there was any thing to show that the judgment was not fairly 
obtained, the case would present a different aspect. But nothing of 
the sort appears upon the record. That the motives of Gibson were 
honest can scarcely be doubted, when he pays the whole debt, trust- 
ing to the contingencies of litigation to recover half only from a co- 
surety with himself. It is true, he had a mortgage, but this mort- 
gage enured as much to the benefit of Love, after paying his portion, 
‘as to Gibson, the principle of substitution applying equally to cases 
between co-sureties and those between a surety and his principal.— 
Littledale v. Robinson, 2 Brock. R., 169. 

The principle of contribution does not seem to have sprung from 
contract, but it is based on a principle of justice aud equity, that one 
person should not be singled out by the creditor to pay the whole de- 
mand; and where this occurs, the law intervenes and places sure- 
ties relatively to each other in a state of equality as to the amount 
paid, and gives the party paying a remedy by action for contribution. 
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This right of action grows out of an implied agreement, that if one 
surety shall be compelled to pay the whole, or a disproportionate part 
of the debt, the other shall pay such a sum as shall render their com- 
mon burden equal. On page 290 of 6th Wendell’s Reports, the 
Court remark in relation to this subject: “'The action on the money 
counts are resorted to as substitutes for bills in chancery, and ought 
to be encouraged, whenever the law affords no other remedy, and 
where a court of equity would compel the defendant to repay to the 
plaintiff a sum of money which the latter has been compelled to pay 
for his benefit.” 

It is said that there can be no recovery now, because the bond for 
which the original suit was brought is void, it not having been given 
in compliance with our statutes. In accordance with the views we 
have expressed, that instrument cannot be inquired into in this col- 
lateral manner ; if there were objections to its illegality, they should 
have been brought forward in the suit against Gibson. It must be 
recollected that this bond is not sued upon in this case, but is intro- 
duced merely as a piece of evidence, showing the original under- 
taking and the liability of Love as a joint and several obligor, Nor 
was it necessary to the conclusiveness of the former judgment, that 
issue should have been taken upon the precise point, (for instance, 
the bond,) which was controverted in the present action ; it is enough 
if that point was essential to the finding of the former verdict. 1 
Greenleaf’s Ev., 572—citing 2 Saunders, 159, note, (10.) 7 Pick., 
341. Peake’s Cases, 219. 4 Dallas, 436. Besides, the judgments 
of courts of competent jurisdiction are presumed to be well founded. 
“ Res adjudicata pro veritate accipitur.” 

We feel ourselves supported in the position last taken by the cases 
cited by counsel for appellee, from Massachusetts and Alabama.— 
Ford v. Keith, 1 Massachusetts, 139. Carr. v. Burns, 6 Ala., 780. 
In the first case, it was decided that a surety may recover of his 
principal, although the money was paid for him upon a usurious con- 
tract made by the principal, and which he might have avoided. In 
the second, it was held that where one surety has been compelled by 
suit to pay the joint engagement, it is not competent for a co-surety, 
when sued for contribution, to show that the note, as between the 
principal debtor and payee, was without consideration. 

Besides these, there are other cases showing that, although the 
original contract was void, or illegal, or could not have been en- 

29 
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forced, if legally defended ; yet, if the money sought to be recov- 
ered was paid in good faith, though technical defences were not 
pleaded, actions of assumpsit could be successfully maintained. See 
Frith v. Sprague, 14 Mass. R., 453. Here a party to a bond had 
paid on account of a breach of it by the principal, and brought as- 
sumpsit to recover the amount so paid. From the report of the case, 
it appeared that the bond was given in Turk’s Island, and from the 
opinion of the Court, it would seem that its legality was contested 
during the trial. The Court say—“ But the verdict was right, even 
if there was no law authorizing the requisition of the bond in this 
case. For admitting that requisition to have been wholly arbitrary 
on the part of the Government of the Island, the surety who stepped 
in, in aid of the principal, has a right to indemnity, if he has been 
compelled to pay the penalty, without any fraud or negligence on his 
part.” See, also, Riley and Wright v. Seymour, 1 Wendell, 143.— 
Swarthout v. Payne, 19 John. R., 296. 

It is contended, also, that the payment by Gibson was a voluntary 
one, and that he was not compelled to pay. 

The payment of debt by the surety, on the default of the princi- 
pal, is not deemed a voluntary, but a compulsory payment. It is the 
legal liability that raises the presumption of a compulsory payment. 
Chitty on Contracts, 594.° Thus, in 8 Mees. & Wels., 538, where 
one of two persons who, as sureties for a third, signed, together 
with the principal, a joint and several promissory note, on the note 
becoming due paid the amount although no demand was made, or 
action brought against him by the holder, it was held that such pay- 
ment could not be deemed voluntary, and that he might sue his sure- 
ty for contribution. 20 Maine Reports, 324. 3 N.H., 270. 5 
Howard U. 8. R., 103. Hale v. Smith. Judgments, too, are pre- 
sumed to be in invitum. “ In presumplione juris, judicium redditur 
in invitum.” Coke Litt., 248. 

A mortgage given by John C. Love, the principal obligor, to Gib- 
son, and dated long posterior to the giving of the bond to indemnify 
Gibson as to his suretyship, was offered in evidence, but was ruled 
out by the Court. What the party intended to show by its introduc- 
tion, the record does not show—if to prove payments upon it was the 
object, and this appeared by the record, the Court would have erred in 
its rejection, for Gibson would have been obliged to deduct any 
amount paid or reimbursed him, and he could only be entitled to 
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contribution on the balance. Theobald on Pr. & Se., 267. But as 
it does not appear by the record, that it was introduced to show pay- 
ment, we cannot say that the Court erred in ruling it out. 

Upon a review of the whole case, applying those equitable prin- 
ciples of which we have spoken as being appropriate in this form 
of action, and being of opinion that the judgment against Gibson 
must be considered as res adjudicata, we think that Love is bound in 
conscience and in law to pay to Gibson the amount which he has 
advanced for his benefit. 

The judgment of the Court below is affirmed. 

Per curiam. 


James Lanter anp Bensamrn C. West, Apretiants, vs. Exiza- 
BETH CHAPPELL, AN INFANT, BY HER NEXT FRIEND, THOMAS 
Monroe, APPELLEE. 


Where there was a contract to pay money to one, as guardian, by a company 
of which he was at the time a member, this was not such an union of the 
characters of debtor and creditor in the same person as to extinguish the 
debt—it merely suspended the remedy as to the guardian ; though, in such 
case, the infant’s remedy is not suspended, but he may sue by his prochein 
amie. 


An infant, by her prochein amie, brought an action of indebitatus assumpsit for 
the work and labor of slaves. A note had been given to her guardian for 
the hire of the slaves, and the contract as to the time of the hire and 
labor was closed and executed. Held, notwithstanding the written con- 
tract, that this form of action would lie. 


Replication of infancy to a plea of the statute of limitations is good ; and a re- 
joinder thereto that the infant had a guardian at the time the action accrued 
and long after, was held to be bad on demurrer. 


Appeal from Gadsden Circuit Court. 

The case was this: An action of assumpsit was brought by Eliz- 
abeth Chappell, a minor, by her next friend, Thomas Monroe, for 
the hire of certain slaves belonging to the estate of the said minor.— 
The declaration contained but one count in “ indebitatus assumpsit” 
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for the work and labor of the said slaves. To this count the defend- 
ants who were sued as the surviving partners of a firm doing busi- 
ness under the name of the “ Quincy Steam Saw Mill Company,” 
pleaded—1. Non.assumpsit. 2. Payment. 3. That defendants had 
delivered their promissory note in: full satisfaction of the plaintiff’s 
demand. 4. The statute of limitations. 

On the plea of non assumpsit issue was joined by plaintiff. To 
the plea of payment plaintiff replied a denial, and issue was taken 
thereon. 

To the plea of satisfaction by the delivery of defendant’s promisso- 
ry note, the plaintiff replied specially that the note fell due before 
the commencement of this action and never was paid, and that plain- 
tiff was the legal holder thereof at that time. Upon which allega- 
tions issue was joined. 

To the plea of the statute of limitations plaintiff replied “ infancy.” 
To this last replication defendants rejoined that plaintiff had a guar- 
dian. And to this rejoinder plaintiff demurred. The demurrer was 
sustained by the Court and the defendants compelled to take issue. 

Defendant’s counsel prayed the Court to instruct the jury “ That, if 
they believed from the evidence that the contract upon which this suit 
was brought was made by Lanier as the lawful guardian of Eliza- 
beth Chappell, with the Quincy Steam Saw Mill Company, of which 
he was at the time a member, that the right to receive and the duty 
to pay united in the same person, and the debt became thereby ex- 
tinguished.” 

The Court refused to give the instruction and the jury found for 
the plaintiff. 

The counsel for appellants assign the following errors : 

1. The Court erred in sustaining the demurrer to the rejoinder to 
the replication of “infancy.” 

2. In refusing to give the instruction asked by the defendants 
below. 

Carmack, Stephens § Baker, for Appellants : 

The record in this case presents the following questions. 

1. Can this suit under the proof be maintained in the name of 
Elizabeth Chappell by her next friend, Thomas Monroe ? 

Elizabeth Chappell appears to be an infant, and the question oc- 
curs whether the contract upon which this suit is brought was made 
with her ? 
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The proof in the cause shows that the only contract made was 
with Lanier, the former guardian of Elizabeth Chappell. If this be 
so, it follows that no other person than Lanier can sue upon the con- 
tract. If Lanier declines to sue, then the present guardian may sue 
in the name of Lanier for the use of the present guardian. The case 
of Moseley, Ex’r, &c. v. Williams, Florida Reports, 304, is in point. 

2. No contract was-made with the plaintiff. The contract was 
made by all of the defendants with Lanier, at that time guardian of 
Elizabeth Chappell, the plaintiff. He had the legal right to hire 
out the property of his ward, and to make such contract for that pur- 
pose as he chose. The right of the guardian must be exclusive.— 
If the ward may repudiate the contract thus made by the guardian for 
her benefit, then she can only elect to charge the guardian on his 
official bond with the true value of the hire. 

The ward cannot repudiate the contract made, and set up another 
and different contract never made in fact. The defendants clearly 
made but one contract, and that was in writing with Lanier. The 
guardian and the other defendants cannot be bound by another. 

They are bound by the real contract made, and the same can be 
enforced in a court of equity, if not in a court of law. This Court 
cannot make contracts for parties, and therefore cannot treat as a 
nullity the contract made with the guardian and imply a contract 
made with a different person. 

3. The Court erred in sustaining the demurrer to the rejoinder.— 
The replication is “ infancy.” The rejoinder states that the infant, 
at the time the contract upon which suit is brought became due, had 
a lawful guardian, capable of suing upon the contract. 

The replication is bad, because the action of assumpsit is not in- 
cluded in the saving clause of the statute of limitations in favor of in- 
fants. Thompson’s Dig., 443, part 2. 

4. The Court erred in refusing to give the instructions asked for 
by defendants’ attorneys. 


Dupont and Thompson for Appellee : 


The only point raised by the instruction prayed in the bill of excep- 
tions is that “ where the right to receive and the duty to pay unite in 
the same person, the debt becomes thereby extinguished,” &c.— 
Whether the doctrine contended for in the prayer be true or not, it 
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is not material to enquire in this place. It will be sufficient for us 
to show that it is not applicable to the circumstances of this case, as 
developed by the evidence. 

The evidence proves that James Lanier, one of the defendants, as 
guardian of the plaintiff, hired to the firm of which he was a member 
the negro slaves, compensation for whose services it is the object of 
this suit to recover. Now the doctrine above contended for will be 
found to be inapplicable in this, that “ the duty to pay” was incurred 
by the copartnership firm of which James Lanier was a member, and 
not by him in his individual character. Indeed, he never took upon 
himself, in his individual character, “ the duty to pay,” nor could he 
have been made liable “to pay,” but in virtue of his character as a 
copartner of the Quincy Steam Saw Mill Company. As to the “right 
to receive,” this was also in his special and qualified character as 
guardian ; and the duration of this “ right to receive” was cotempo- 
raneous only with the existence of his office as guardian. It is per- 
fectly manifest, then, that the James Lanier who had incurred “ the 
duty to pay,” was a different character from the James Lanier whose 
right it was to receive this demand. If the doctrine contended for by 
the appellants be at all applicable to this case, it is so only to the 
extent of the “remedy” as presenting a technical difficulty in the 
maintainance of an action at law upon this demand by James Lanier; 
but certainly it does not operate to the extent contended for in the 
instruction prayed, to wit: to “the extinguishment of the debt.”— 
Vide Bradford v. Williams, 4 Howard S. C. R., 587. 

But supposing that, according to the technicality of legal proceed- 
ings, James Lanier in his two characters be considered as one and 
the same person, then we contend that “the right to receive” must be 
considered with reference to the date of the legal demand, to wit :— 
the time of the institution of the suit ; at which period it is very evi- 
dent from the testimony that James Lanier had no “ right to receive” 
this demand, he having been previously dismissed from the guardi- 
anship of the plaintiff. Vide Richards v. Richards, 22 Eng. Comm. 
Law Rep., 119. 

That the doctrine contended for is laid down too broadly in the 
instruction prayed will be made manifest by adverting to the very 
common case of a firm executing its note payable to one of its own 
members, or the stronger and not infrequent case of an individual 
drawing a note payable to himself. In these instances, it is true, 
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that the technical difficulty of maintaining an action at law exists so 
long as “the right to receive” and “the duty to pay” unite in the 
same person ; and to this extent the “remedy” is affected. But it 
will not be seriously contended, that in the former case “the debt was 
extinguished,” or in the latter that the note was absolutely “ void ;”— 
the utmost that can be contended for in these instances is that the 
debts are inchoate, and only requiring an assignment to impart to 
them full life and vigor. 

In the instances just cited no action at law could be maintained so 
long as “the right to receive payment” remained in the payees of the 
note ; but the moment that “the right to receive,” passed out of the 
payees by assignment, and vested in a third party, the technical diffi- 
culty is removed and the action is maintainable ; which conclusively 
demonstrates the correctness of our position that it is the remedy 
only, and not the debt, which is affected by the union of the character 
of creditor and debtor in the same person. Vide Chitty on Bills, 52. 
Ibid., 27, note b. 5 Cowen R., 711. 22 English Common Law 
Reports, 119. 

The reasoning in the foregoing cases is much stronger when ap- 
plied to the circumstances of the case at bar. It may be true that so 
long as James Lanier, one of the firm of the Quincy Steam Saw 
Mill Company, retained his office as guardian, he could not avail 
himself of the legal remedy to enforce the payment of this demand in 
favour of his ward, but the moment that his character as creditor 
was terminated by his dismissal from the guardianship, “ the right to 
receive” vested in some other person and the technical difficulty was 
immediately removed. In order to show the strength of the argument 
as applied to the circumstances of this case, we contend that “the 
right to receive,” or in other words the remedy was not exclusively 
with the guardian—the infant ward might, by leave of the Court, 
have sued for this demand by “ prochien amie,” notwithstanding 
the existence of the guardianship; and we venture nothing in as. 
serting that the Court will never hesitate to grant its concurrence 
for the protection of the rights of the ward, whenever it is made to 
appear that the guardian is derelict of his duty. 4 Iredell Eq., 117, 
121. Vide 1 Black. Com. 386, margin 465. 'Thompson’s Digest, 
page 326, paragraph 5. 

It will be noted, in this connection, that this suit was prosecuted 
by “ prochein amie,” and that the plaintiff counted upon the original 
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consideration, and not upon the promissory note which was given to 
secure the payment for the hire of the slaves. ‘The promissory note 
was introduced in evidence for two purposes, to wit: 1. to establish 
the value of the services of the slaves ; and 2. to sustain the replica- 
tion that the note was still unpaid and in the possession of the 
plaintiff. Vide Chitty on Con., 593 to 599 and notes. 

The propositions deducible from the foregoing argument and upon 
which we rely for an affirmance of the judgment are as follows : 

I.—That the union of debtor and creditor in the same person, will 
operate an extinguishment of the debt only when that union has been 
effected by the act of the original parties to the contract ; but that 
when that union is produced by operation of law, it does not extin- 
guish the debt, but only suspends the remedy for the time being.— 
2 Williams on Ex’rs, 940. 1 Salk. R., 306—Wankford v. Wankford, 
by Holt, C. J. 

II.—That in case of a guardian becoming a debtor to the estate 
of his ward, not even the remedy is suspended, for the minor may sue 
by “prochein amie,” notwithstanding the existence of the guardian- 
ship. 1 Black. Com., 386, margin 465. Thompson’s Digest, 326, 
paragraph 5. 

But should the Court be against us on these propositions, then we 
assume, 

If1.—That the point of law embraced in the instruction prayed and 
refused was not raised under any issue made by the pleadings, and, 
as an abstract or hypothetical question, the judge was not required 
to declare the law in reference thereto. 

1. The point was not raised by the pleadings. Vide, Rules of 
Practice for the Circuit Courts, page 10 par. 3. 

2. As a hypothetical question the judge was not required to declare 
the law in reference thereto. 1 Cranch, S. C. Reps., 309—Hamil- 
ton v. Russell. 

From the nature of the evidence incorporated in the bill of excep- 
tions, it is anticipated that an effort may be made to relieve the de- 
fendants from the obligations resulting from the general law govern- 
ing “ copartnerships,” by an attempt to distinguish the company of 
which these defendants were members, from an ordinary trading 
company. Should this effort be made we then assume the following 
positions, viz : 

1. That the “ Quincy Steam Saw Mill Company” was a trading 
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company within the limits of its ostensible objects, to wit: the sawing 
and vending of lumber. Vide Collier on Part., 657, citing 1 Swanst. 
495—Crawshay v. Maule. Ibid.,518. 1 Jac. & Walk., 298—Jef- 
freys v. Smith. 

In the authority above cited a mining company was held to come 
within the definition of a trading association, and we can perceive no 
good reason why the same character may not attach to a steam saw 
mill company. 

2. That as to the power of each member of the company to bind 
the company by contracts, (even should this association be viewed as 
a joint stock company) the general law of partnership must prevail, 
there being in this case no deed of settlement, limiting the authority 
of the individual members of the company. Collier on Partnership, 
645, 652, 661. 

3. As to the power of an individual partner to bind the firm, the 
general rule is, “ that the act or agreement of one partner, with re- 
ference to and in the course of the partnership business and affairs, 
and the management thereof, is, in point of lay, the act or contract 
of the whole firm and binding on them, although it violate some pri- 
vate agreement between the parties.” Chitty on Contracts, 200, 201. 
4 Cowen Rep., 282—Reynolds v. Cleveland. 

In the case at bar the subject of contract was the hiring of labor- 
ers to carry on and conduct the ostensible business of the company. 

As to the saving in the statute of limitations see 15 Viner Abr., 104. 


Hawk1ns, Justice, delivered the opinion of the Court : 


Elizabeth Chappell, an infant, &c., brought an action of indebita- 
tus assumpsit in the Court below, against James Lanier and Benja- 
min C, West, the appellants. The declaration charges them as sur- 
viving partners of a concern, trading and doing business under the 
name, style and firm of the Quincy Steam Saw Mill Company, for 
the work and labor of the servants and slaves of the plaintiff done, 
performed and bestowed by them in and about the business of the 
defendants, at their special instance and request. The following note 
was attached to the declaration : 

“On the first day of January next, we promise to pay James La- 
nier, guardian of Elizabeth Chappell, minor heir of Benjamin Chap- 

30 
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pell, deceased, three hundred and thirty-five dollars, for the hire of 
two negro boys, named Edward and Henry. 
JAMES LANIER, 
Treasurer Steam Saw Mill Company. 





January 1, 1841. 

To this declaration, the defendants in the Court below pleaded— 
1. Payment. 2. That they delivered the plaintiff, before the com- 
mencement of the action, a promissory note for the amount sued for, 
signed by James Lanier, Treasurer Steam Saw Mill Company, and 
payable to James Lanier, guardian of Elizabeth Chappell, and that 
the same was taken in full satisfaction and discharge of the several 
promises in the declaration mentioned, and of all damages by the 
plaintiff sustained, by reason of the non-performance of the same, 
and was accepted of and from the defendants in fall satisfaction and 
discharge of the promises and damages. 

3. The statute of limitations. 

To the first plea, the plaintiff replied non-payment, and tender of 
issue. 

To the second plea, that the note at the time of the commence- 
ment of the action was and still is wholly due and unpaid, and that 
plaintiff is the holder thereof. 

To the third plea, of the statute of limitations, the plaintiff replies 
infancy. 

In the consideration of the case, we will, in the first place, notice 
the instruction asked for by the appellants, and refused by the Court 
below, to wit: “ That, if the jury shall believe from the evidence, 
that the contract upon which this suit is brought was made by James 
Lanier, as the lawful guardian of Elizabeth Chappell, with the Quin- 
cy Steam Saw Mill Company, of which he was at the time a mem- 
ber—that the right to receive and the duty to pay united in the same 
person, and the debt became thereby extinguished.” 

We cannot think that the Court erred in declining to give this in- 
struction. In such a case, we do not regard the debt extinguished, 
but merely the remedy, so far as respects the guardian, suspended. 
Of course, as long as the fiduciary character of Lanier existed, an 
action could not be brought upon the note, for the reasons assigned 
by the counsel for the appellee ; but to say that the debt itself be- 
came extinguished, owing to'this temporary and fortuitous union of 
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payee and promissor, would be, we think, as little in consonance 
with justice as the rules of law. 

As soon as Lanier ceased to be the guardian of Elizabeth Chap- 
pell,this peculiar character of Lanier, to wit, the right to receive and 
the duty to pay, underwent a radical change, and the duty to pay 
only remained. The books draw a clear and visible distinction be- 
tween the acts of a party and the acts of law. For instance, where 
the debtor was appointed executor—this at common law was deemed 
a suspension of the remedy by the voluntary act of the creditor, and, 
therefore, the action was gone, but the effect was different, where 
the remedy was suspended by the act of the law. “ Thus, if admin- 
istration of the effects of a creditor be committed to the debtor, this, 
being by act of law, is only a temporary privation of the remedy.— 
Therefore, if the obligor of a bond takes out administration to the 
obligee, and dies, the administrator de bonis non of the obligee may 
maintain an action for such debt against the executor of the obligor.” 
2 Williams on Executors, 940. So, in the Commentaries on Equi- 
ty, vol. 2, page 454, Judge Story remarks: “ At law, a testator, by 
the appointment of his debtor to be his executor, extinguishes his 
debt, and it cannot be revived ; although a debt due by an adminis- 
trator would only be suspended. The reason of the difference is, 
that the one is the act of the law, and the other is the act of the 
party.” 1 Atkins, 461—Hudson v. Hudson. 

The note in this case was a valid one, and given upon a good and 
meritorious consideration, to wit, the services of the slaves of the 
plaintiff in and about the business of the defendants, and though the 
forms of legal proceedings precluded her for awhile from suing upon 
it, there is no reason, when these technical objections have ceased to 
exist, that it should not at least be considered as evidence of a con- 
tract. 

There was here no voluntary act of the party, by which she was 
to be indefinitely bound. She had no option, no discretion to exer- 
cise, for all that was vested in the guardian ; and inasmuch as he, by 
the act of law, could not sue, the remedy was suspended, until a new 
and different state of affairs arose. 

Before closing this part of the subject, we will refer to the case of 
Richards v. Richards, 2 Barn. & Ad., 447, cited by.counsel for ap- 
pellee. In this case, a married woman being administratrix, re- 
ceived a sum of money in that character, and lent the same to her 
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husband, and took in return for it, the joint and several promissory 
note of her husband and two other persons, payable to her, with in- 
terest—it was held, that, although she could not have maintained any 
action upon the note during the life-time of the husband, yet, that he 
having died, and it having been given" for a good consideration, it was 
a chose in action surviving to the ‘wife, and that she might bring an 
action upon it against either of the other makers, at any time within 
six years after the death of her husband, and recover interest from 
the date of the note. The case, also, of Bradford v. Williams, 4 
Howard 8. C. R., 587, can be quoted as having a bearing upon the 
case at bar. 

The present suit, however, is not upon the note itself, and the par- 
ty had a right to bring indebitatus assumpsit, though there was a spe- 
cial contract. “ Though it is a rule, that when there was an express 
contract, the plaintiff cannot resort to an implied one, yet he may, in 
many cases, recover on the common counts, though there was a 
special agreement, provided jt has been executed or completely per- 
formed.” 1 Chitty Plead., 372, 7th Amer. Ed. So indebditatus as- 
sumpsit will lie to recover the stipulated price due on a special con- 
tract, not under seal, where the contract has been completely execu- 
ted. 7 Cranch, 299. 9 Pet., 541. If the case be such, that, sup- 
posing there had been no special contract, a party could recover for 
money paid, or for work and labor done, then indebilatus assumpsit 
will lie. Cook v, Munston, 1 New Reports, 355. 4 Cowen Rep., 
288. 1 Cowen, 378. 1 Archbold N. P., 63, 64. 2 Starkie on Ev., 
92. B& P., 129. 

It is admitted in the bill of exceptions, that the services were per- 
formed by the servants of the plaintiff, and this is evidence sufficient 
to support the general count ; for the consideration was executed, and 
nothing remained to be done, except the payment of the consideration 
money on the part of the defendants. To enforce this payment, this 
action is brought, and we think correctly so. 

The note was brought into court, ready at any time to be cancel- 
led on motion, and ceased to be operative as a promissory note. It 
was introduced to rebut the plea of payment, and to account for it as 
plaintiff was bound to do, ere he could recover upon the common 
counts, and as a piece of evidence, shewing the value of the servi- 
ces of the negroes. We regard it as legitimate evidence for that in- 
tent, and its effect was to be judged of by the jury. 
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It is admitted on the record and proven by evidence, that Lanier 
and West were partners, and after that fact is established, the act 
or declaration of either, relating to the subject-matter of partner. 
ship, is evidence as to the other. 2 Starkie on Ev., 44-5—1074. 
Gow on Part., 63. ° 

There is nothing upon the record to show that Lanier had not au- 
thority to bind the firm by his written admissions, or that there was 
any fraud practised by Lanier in making these admissions. There 
is no new contract attempted to be set up by the plaintiff, and vir- 
tually it is the same as the written one. In any event, there was a 
legal obligation on the part of the appellants to pay, arising from the 
consideration received, and to enforce this obligation, this suit is 
properly brought. , 

We do not think the Court erred in sustaining the demurrer of the 
appellee to the appellant’s rejoinder to the replication to the plea of 
the statute of limitations. We do not conceive that the plea of the 
statute of limitations is to operate against plaintiff, on account of the 
facts set forth in the rejoinder, viz: that Lanier was guardian at the 
time of the accruing of the action, and continued-to act as such 
guardian, long after said action accrued to him. ‘The remedy was 
suspended, as to action upon the note, so long as his character of 
guardian remained ; but beside that, the suit is not brought upon the 
note—he certainly was not guardian at the time of bringing the ac- 
tion. 

Although an infant may sue by prochein amie it is not a conse- 
quence that he must do so necessarily to save the statute. The right 
to sue and the privilege of availing himself of the statute are not in- 
compatible. ‘The law gives both. Besides, to say, that inasmuch 
as the infant could at any time sue, and not having sued therefore 
the statute cannot avail him, independent of depriving him of a pos- 
itive right, it strikes us as a doctrine replete with the rankest injus- 
tice to a class of persons, whose interests the Courts will go far to 
protect. Look at the results to grow out of such a doctrine. Sup- 
pose the guardian through negligence or dishonesty will not sue, or 
as in this case could not sue, then, after the lapse of five years the 
debt would be barred according to this view. Such a doctrine we 
cannot countenance. In the case cited from Saunders, “ It. was said 
that the infant should have waited until his full age, because the six 
years had elapsed during his infancy, and therefore he could only 
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pursue his action according to the words of the saving clause of the 
statute, which is in six years (English act) after his full age, but this 
was not regarded by the Court; and it seems to Saunders, that he 
may well pursue his action at any time within age, although the six 
years are elapsed. See forthis case, the case of non clarius in finis, 
2 Inst. 519, Cotton’s case.” 182 Ballantine on Limitations. Our 
statute of limitations as to its proviso, or saving clause preventing its 
operation, is almost verbatim similar to that of 21 Jac. 1,c. 16, the 
only real difference between them being that our statute leaves out 
the clause “ actions upon the case for words.” 

The same point taken here, that the word “ trespass” in the saving 
clause of the statute did not embrace actions of assumpsit or upon the 
case, has been repeatedly decided that they were so embraced, as 
being within the equity of the statute. 

In Chandler vs. Villet, Sid. 453, it was expressly adjudicated. An 
infant by his guardian brought action upon the case upon assumpsit ; 
the defendant pleaded statute of limitations, and plaintiff demurred, 
and the question was upon this proviso, which saves to infants ac- 
tions of trespass, &c., and it was urged, that trespass upon the case 
is not mentioned in this saving. But the Court were of opinion, 
that this saving extends to actions upon the case (as no doubt it was 
intended) for there is a saving of trespass generally, and all actions 
upon the case are trespasses (scilicet) trespass upon the case, and it 
shall be mischievous, if other construction shall be made.’”’ Same 
point also decided in 242, sec. 15 Viner Ab. 104. 

The case of Chandler v. Villet is reported at large in 2 Saun- 
ders’ Rep. 120, where there is a citation of the case of Crosier v. 
Tomlinson, 2 Moad. Rep. 71. In the latter case the Court said ‘that 
upon the whole frame of the act it was strong against the defendant, 
for it would be strange that the plaintiff might bring an action of 
debt and not of indebitatus assumpsit. Where the scope of the act 
appears to be in a general sense, the law looks to the meaning, and 
it is to be extended to particular cases within the same reason, and 
therefore they were of opinion, that actions of trespass mentioned in 
the statute are comprehensive of this action because it is a trespass 
upon the case, and the words of the proviso save the infant’s right in 
actions of trespass.” Fitz. 81, Ballantine on Limitations, 83, 185-6-7. 

The judgment of. the Court below is affirmed. 

Per curiam. 
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Dovetas, Ch. Justice, remarked : 

That Judge Lancaster and himself, in order that their views, in 
regard to the first proposition discussed in the opinion pronounced in 
this case, may not be misapprehended or misunderstood, deem it 
proper to say, that they have reconsidered the doctrine of extinguish- 
ment as laid down by Judge Lancaster in the opinion delivered by 
him at the last term of this Court, in the case of Williams v. Moseley, 
2 Florida Reps. 351 to 357, and find no cause to doubt its correct- 
ness, and therefore adhere to it; but that they do not consider the 
principles there asserted, as at all applicable to the facts of this case, 
which are very clearly, they think, distinguishable from those pre- 
sented in the case of Williams v. Moseley. We have no doubt, cén- 
tinued the Chief Justice, of the plaintiff’s right to recover in this 
case upon the second ground assumed. And indeed, we can see no 
good reason why she might not have maintained an action of indeb- 
itatus assumpsit at any time after the first of January A. D. 1842. 
On that day it appears that there was three hundred and thirty-five 
dollars due from the Quincy Steam Saw Mill Company for the hire 
of her two negroes. The contract was then fully executed. The 
authorities cited abundantly shew that, in such a case, indebitatus as- 
sumpsit will lie. And in Thomas v. Dyke 11 Vermont Reps. 273 
it was held that “an infant may sue by prochein amie notwithstand- 
ing he has a guardian, if the guardian does not dissent ;” and in 
Isaac v. Boyd, 5 Porter’s Reps. 388, it was said, that a prochein 
amie is one admitted by the Court to prosecute for an infant, because 
otherwise the infant might be prejudiced by the refusal or neglect of 
his guardian. The Court may control him as well as a guardian ad 
litem, and should permit or direct what is most for the interest of the 
infant.” Longnecker vs. Greenwade, 6 Dana Reps. 516, 2 United 
States Digest 162, No. 111-163, Nos. 132, 142. The trust of a 
prochein amie (it is said, 10 Petersdorf 579) was first created by stat- 
ute, though by long practice it may now be considered as one of the 
rights of an infant, and was intended to provide for those cases where 
the lawful guardian omitted to protect the rights and interests of his 
ward or was unable or unwilling to commence a suit in his behalf. 
5 Porters’ R., 394. 
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Joun S. Suxrarp, Puarntirr rn Error, vs. Wiii1am Ketty, De- 
FENDANT IN Error. 


The act of December 11th, 1824 in relation to the foreclosure of mortgages by 
proceedings in the courts of law, requires personal service of notice of the 
intention of the party to institute his suit. Ifa party acknowledges service 
of notice, or appears and pleads or confesses judgment, it is sufficient under 
this statute to give jurisdiction of the person of the defendant. 


An agteement by a defendant under his hand and seal to confess judgment is 
not a power of attorney to confess judgment and is not within the prohibi- 
tion of the statute. 


A decree or judgment of foreclosure need not contain any more specific de- 
scription of the property than a reference to the deeds of mortgage, filed 
with the petition, which specifically set forth the property mortgaged. 


A judgment or decree of foreclosure under the statute should not award exe- 
cution against the specific property mortgaged. The law requires that 
execution shall issue thereon as in other cases. 


The following statement of this case was made by the Court be- 
fore proceeding to announce its decision: 

This was an action at law brought by Kelly for the foreclosure of 
two mortgages, which he held to secure to him payment of a debt or 
liability due to him from Shepard, the plaintiff in this Court and de- 
fendant below, or at the time of making said mortgages, to become 
due, and be paid in two instalments as in the said mortgages expres- 
sed : one of said mortgages purporting and expressed to be cumula- 
tive to the other as security for the same debt or liability for the con- 
sideration of an abatement or remission of twenty per cent. of the 
liability for which the original mortgage was given. ‘The petition 
sets forth that, when the first instalment on said mortgages became 
due and payable, the plaintiff instituted suit and obtained a judgment 
for principal and interest of said first instalment, and decree for fore- 
closure of all right and equity of redemption of or in the said mort- 
gaged property—and in this suit he alleges the second and last in- 
stalment to be due, and prays judgment for that and a foreclosure of 
the equity of redemption in the mortgaged property mentioned in the 
said two mortgages. 

Upon the petition filed in the Court below by the said Kelly the 
plaintiff in that Court, the following endorsement is made : 
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“In Leon Circuit Court. I, John S. Shepard, Mortgagor, defen- 
dant in this petition, do hereby acknowledge due and legal service 
of notice of intention of petitioner to institute this suit, consenting 
that said petition shall be filed as of the first day of the Spring Term, 
1847, of Leon Circuit Court, and do hereby under my hand and seal 
confess judgment, and agree that decree of foreclosure be rendered 
at said Spring Term, 1847, of Leon Circuit Court, with a stay of ex- 
ecution till the first day of February A. D., 1848, eighteen hundred 
and forty eight. 

“Witness my hand and seal. 

(Signed) “JOHN S. SHEPARD, Seal.” 

Upon this state of case the Court, under and by authority of the 
act to authorize the foreclosure of mortgages in the Courts of com. 
mon law of Dec. 11th, 1824, Duval’s laws, p. 38, gave judgment at 
law for the plaintiff, Kelly, for the sum of $9066,40, his principal 
and interest, and also for his costs, to be taxed by the clerk of 
the court, and also adjudged, ordered and decreed a foreclosure of 
the equity of redemption, against the defendant Shepard, mortga- 
gor, and all persons claiming or to claim by, through, or under him, 
of or in the mortgaged premises, in the said deeds of mortgage in . 
said petition set forth and therewith exhibited, and that execution 
issue according to the statute in such case made and provided, with 
stay of execution until after the first day of February, 1848, according 
to the agreement to confess judgment. The following entry also 
appears in the record preceding the trial, judgment and decree above 
mentioned : 

“ Principal sum, $7,727,06 1-4 
“ Interest from Ist Feby. 1845 
“to 1 May 1847, 2 y. 2 M. at 
“8 per c., 1,339,34 





“Due 1 May 1847, second instalment, $9066,40. 
Princ. and Int. 
“ The above calculation I believe to be correct. 
(Signed) “JOHN S. SHEPARD.” 
On 6th April, 1848, a motion was made to amend the decree en- 
tered in this:case at the Spring term, 1847, by inserting a particular 
description of the mortgaged property therein instead of the reference 
to the petition and mortgage, which motion was granted, and on the 
31 
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7th day of the same month in open court an amended decree in said 
suit was made and placed of record nunc pro tunc, in which the 
‘} mortgaged premises are specified. Upon which said proceedings, 
petition, consent and agreement of said defendant Shepard, final 
, judgment, decree of foreclosure and amended decree, the defendant 
Shepard obtained a writ of error returnable before this Court, and 
agsigus his errors as follows : 
First. The agreement to confess petapesn | is void under the stat- 
ute. 
« Second. There is error in giving one foreclosure on two mortga- 


Third, There is error in the original judgment, because the prop- 
erty foreclosed is not mentioned. 

‘Fourth. There is error in the judgment as amended, because it 
awards execution against the specific property only. 

Fifth. The judgment is incomplete. 

Sixth. It does not appear by the amended judgment, how much of 
the original entry is meant to be retained, nor how much is meant to 
be abandoned. 

Seventh. The judgment as it now stands is irregularly entered, 
and inconsistent in its several parts. 

Eighth. The Court had no jurisdiction under our statute to render 
judgment for the debt and foreclosure of the mortgage, because it 
appears from the petition that said mortgages had been foreclosed at 
a former term of the Court, so that when this suit was instituted no 
mortgage existed to be foreclosed. 


Archer, for plaintiff in error : 


The judgment is entered as by confession. This is error. The 
alleged confession, endorsed on the petition, was made before the pe- 
tition was filed, and before suit instituted. This is proved by the en- 
dorsement of filing by the clerk, which is made in pursuance of the 
agreement, asa thing previous to the filing. A confession before 
suit is void under the statute, and the Court erred in acting upon it 
as valid. The waiver or acknowledgement of notice is simultaneous 
with the alleged confession, but if it were prior in time, the suit can- 
not be said to have been instituted before the Court by such notice, 
for the notice under the statute is not by judicial writ, but only by 
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writing prepared and signed by the party plaintiff, and is a notice not 
of suit instituted, but of an intention to institute a suit in future.— 
This intention is carried out only by the filing of a petition accord- 
ing to the statute, and by such filing the Court is first advised of the 
suit. From this latter date, therefore, the suit may be said to com- 
mence. 

The agreement endorsed cannot conclude the plaintiff in error, so 
as to operate as a confession of judgment, or as a “ general release 
of errors”—at all events, not as a * general release of errors,”’ for 
these are the words of the statute. But if this agreement is ne 
“general release of errors,” then it can neither be a judgment by 
confession, or by agreement or consent—for there can be no such 
thing as a judgment by confession or consent, which is not “a release 
of errors.” No appeal lies (where the Court has jurisdiction) from 
a judgment by confession or consent, and, consequently, if the plain- 
tiff ’s judgment is affirmed, on the ground that it is a proper confes- 
sion of judgment, and, consequently, a release of errors, then that is 
done which the statute prohibits, viz: the defendant is concluded 
from assigning errors in this Court, by reason of an agreement made 
before suit. It is against the policy of the statute, that a defendant, 
before suit instituted, and before he has the benefit of advice of 
counsel, should be forestalled in his defence by injudicious consents, 
confessions, or releases. 

2. The judgment is on two mortgages, which in the foreclosure 
are treated as one. Each mortgage is a separate security, and should 
be so recognized in the judgment, as well as petition. The decree 
should be in equity for the sale of the property first mortgaged—and 
if that was insufficient, of sufficient of the property last mortgaged 
to make up the deficiency. This is necessary to preserve regular- 
ity. Under the statute, I cannot understand how two mortgages can 
be foreclosed in one proceeding. A second mortgagee, holding 
a subsequent lien on the property in Kelly’s second mortgage, would 
be entitled to redeem the property in second mortgage, by paying 
so much of Kelly’s claim as the property ‘in the first mortgage failed 
to pay. How could such subsequent mortgagee redeem, if the fore- 
closures were amalgamated, without being required to pay the whole 
debt, and discharge the property in the first mortgage? The irreg- 
ularity in this respect is apparent, and can only be cured by separate 
proceedings on each mortgage, and as this cannot be done under 








7 


638 _ SUPREME COURT. 





Shepard vs. Kelly.—Argument of Counsel. 





the statute, without giving two judgments for the same debt, it would 
follow that the foreclosure of one of the mortgages should have been 
had in equity. See the concluding paragraph of opinion of the Chief 


» Fubtice, in the case of Parkhill’s administrators v. Union Bank. 


These objections apply to both the original and amended judg- 
ments. There is an additional objection to the original judgment, 
for which the judge in the Court below quashed the execution in the 
first instance, and which gave rise to the amended judgment, viz : 
that the foreclosure does not name the property foreclosed, but refers 
to a paper, not part of the decree, for a specification of the property. 
This was clearly fatal. A judgment, to be regular and certain, should 
contain on its face, and not by reference, all the requisites of a judg- 
ment. For example, a judgment in favor of the heirs of A. B., would 
be invalid and erroneous, although it might be easily ascertained 
who were the parties entitled as such heirs. So a judgment “for the 
sum mentioned in the note appended to the declaration,” would be 
erroneous for want of certainty. 

There are also objections to the amended judgment : 

1. It awards execution against the mortgaged property, and that 
alone, which is contrary to the statute, there being no “ other cases” 
in which such execution is awarded or issued. Besides, this mode 
absolutely requires the sheriff to seize all the property, more than 
twice sufficient in value to pay the debt. But for the judgment au- 
thorizing it, such seizure would be a trespass, and certainly that 
judgment is erroneous which seeks to justify a trespass. Again : 
this process is an infringement of a right secured by statute to every 
defendant in execution, viz: the right to substitute other property in 
lieu of that levied on. Such substitution cannot be permitted under 
the process required by the judgment, because such process does not 
authorize the sale of any other than the mortgaged property. 

2. ‘The amended judgment is irregular—it is incomplete—it is but 
the conclusion of a judgment, and not only bad on that account, but 
it does not define how much of the original entry is retained, and 
how much repealed. Where is the point of junction, at which a 
union of the two entries takes place, is left uncertain. The judg- 
ment should have been entered as an amended judgment, complete, 
and entered nunc pro tunc in lieu of the original. For this defect, 
there is an uncertainty, which is fatal. The first requisite of a judg- 
ment is certainty, for by it the rights of the parties are finally settled~ 
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Thompson, for defendant in error. 

I,.—It is alleged by the plaintiff in error, among other positions, 
that the court below had no jurisdiction of this cause, for the reason, 
as he contends, that the plaintiff had no existing mortgage to secure 
his debt when he filed his petition. , 

The counsel for the plaintiff in error and myself differ very widely 
on this point, for I contend that there was not only a valid and sub- 
sisting mortgage, but the question of “ jurisdiction,” as I understand 
the meaning of the term, does not arise in the cause. 

1. As to the question of jurisdiction. Thisis truly said to be the 
power to hear and determinea cause. Now, whether the instrument 
sued upon is or is not a mortgage, is a question to be decided by the 
Court when the parties come before it, upon the pleadings and proofs, 
and whether it decides affirmatively or negatively, it is the exercise 
of jurisdiction. So the very position assumed by counsel here could 
not have been maintained by the Court below, if it had been urged 
there, except by the exercise of jurisdiction. 9 Bac. Abr. 245, tit. 
“ statute,” is cited to the point, that if a.new remedy be given by 
statute, in a particular case, this shall not be extended to alter the 
common law in any other case. I admit the principle, but deny its 
application to the case at bar. I do not contend that the statute of 
1824, authorizing the foreclosure of mortgages by the courts of com- 
mon law, alters the common Jéw in any other case than that of mort- 
gages ; but in this respect I do contend, that it alters the common 
law in divers particulars, as will be hereafter shown. Nor do I con- 
sider the citations from the sup. U. 8S. Digest in anywise more favor- 
able to the plaintiff in error, so far as I have been enabled to exam- 
ine the Reports from which the notes are extracted. This is not a 
summary proceeding, nor does it profess to be, nor is it, in fact, so 
“ stringent” a remedy, as it is argued to be. The object of the 
statute evidently is to unite the powers of the law and equity courts 
in the application of a remedy—and while it would avoid multiplicity 
of suits, it favors the mortgagor, by greatly restricting, if not entirely 
abolishing, the old common law doctrine of foreclosure, which, in 
many instances, would bear rigorously upon the mortgagor. Instead 
of ordering the property to be delivered up to the mortgagee, and 
cutting off forever the power to redeem, it provides for a sale of the 
property under execution as in other cases, extending, ex debito, the 
privilege of redemption up to the time of sale, and giving him the 
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advantage of a sale, and the surplus, if any remained after the pay- 
ment of the debt. By the common law, too, the mortgagee, after 
he obtained possession, and barred the redemption by his decree of 
» foreclosure, might bring an action at law, and recover on his debt, 
whatever he could establish to the satisfaction of a jury the mort- 
gaged premises were insufficient to satisfy. All this difficulty, and 
the vexation of the defence of a subsequent suit is avoided, by the 
equitable provision of a public sale to determine the value, and by a 
judgment rendered with the statute foreclosure for the mortgage debt. 

The act under discussion is a remedial statute, and such construc- 
tion ought to be put upon it as will tend to suppress the mischiefs 
intended to be remedied. 9 Bacon Abr. 257, tit. Statute. 

The court is well aware of what the law was before the act—a 
comparison of this with the provisions of the act, will show clearly 
’ the intent of the Legislature, and the end to be attained by its enact- 
ment. 

The case cited from 3 Humph. R., 313, arose under statute of 
Tennessee, which gave a summary and stringent remedy against a 
constable and his sureties, for a failure to pay over moneys collected, 
on a few days’ notice to the constable, only. Under this statute, a 
judgment was rendered against A. B., constable, and two other per- 
sons, not describing or averring them to be sureties, or to have had 
any notice of the proceeding. The Supreme Court very properly 
and justly reversed the order, the court below having no jurisdiction 
of the persons, by notice to them in fact, or constructively, qua secu- 
rities. The two cases from 8 Porter R. pp. 99, 104, arose under a 
special statute of Alabama, which allowed the State Bank to recover 
of its debtors by motion, on ten days’ notice, and in both these cases 
it did not appear that the parties were notified. ‘The very summary, 
and [ may add, penal character of these acts, authorized and de- 
manded a most literal construction, and the decisions were doubtless 
right, but it is respectfully submitted that they have no application to 
the case at bar. Assuming, then, that the counsel are in error in 
supposing the question of jurisdiction arises in the present case, I 
now proceed to discuss the other branch of his proposition, upon 
which he supposes the question to arise. 

2. Is there a subsisting mortgage to be foreclosed? It is not de- 
nied that there was a large mortgage debt to be paid by instalments; 
but it is alleged that the mortgage, having been proceeded upon to 
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recover the first instalment due, cannot now be enforced for the re- 
covery of the other and remaining instalment. 

The argument of the learned counsel in this Court, it seems to me, 
is based upon an erroneous apprehension of the meaning of the term 
foreclosure in the act of 1824. Foreclosure, at common law, means 
the shutting out, or exclusion of the equity of redemption of a mort- 
gage—but this meaning is inconsistent with the provisions of the 
statute. A mortgage being held by the strict rules of the ancient 
common law to be a sale and conveyance of the thing mortgaged, 
upon condition—when the condition was broken, the estate became 
absolute in the mortgagee, and the mortgagor could not force the 
mortgagee to allow redemption, except in a court of equity; and if 
the mortgagee desired to cut off and debar him of this right, he might 
do. so by his suit in equity, and, when decree of foreclosure passed, 
all right and all equity of redemption was forever gone. These strict 
common law doctrines have been departed from in most of the 
States of the Union—some by legislative interposition, and some by 
the action of the courts. The common law is believed to prevail with 
the most strictness in the New England States. Does foreclosure 
by our statute have any such effect? Certainly not; for although a 
formal decree of foreclosure is directed by the Court, yet it is in fact 
but nominal. Execution is to issue upon the judgment for the debt 
rendered, with the decree of foreclosure, as in other cases. Untila 
sale actually takes place, the property, possession and legal right 
of redemption is not barred. If the mortgagor pays the execution to 
the sheriff, he defeats the foreclosure, and he has a legal right to pay. 
If the sheriff, by direction of the mortgagee, should refuse to accept 
the payment, a legal tender would be of equal force to defeat and va- 
cate the decree of foreclosure. That the common law in this respect 
is altered cannot be denied. Even under the common law as it pre- 
vails in the New England States, payment and acceptance of the 
debt, or even a part of it, opens the foreclosure. 8 Vermont R., 
164, 6 N. Hamp., 12, 5 Pickering R., 418, 4 Greenleaf R., 
495—showing that there the act of the parties may defeat a foreclo- 
sure. , 

Now, in the case at bar, if the decree had been rendered con- 
formably to the ancient law, for a foreclosure of the first instalment, 
and the mortgagor had subsequently paid it, and the payment had 
been accepted, would it not defeat the foreclosure here, and open 
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and vacate the decree? But it was rendered under the statute—in 
which the judgment for the debt and the decree must be ¢o-existent, 
and are dependent upon each other. The statute is imperative, that 
the mortgagor must set forth and show in his petition the amount 
actually due ; he must prove it by the production of his evidence of 
debt, and further verify it by affidavit—the Court awards judgment 
for the debt thus shown to be actually due—the decree of foreclosure 
is, in effect, but a direction that the mortgaged property is the pri- 
mary fund for its discharge, and execution by the statute is awarded 
as in other cases. In New York, there is a statute providing that 
the court may, in bills to foreclose, direct the sale of the whole prop- 
erty where part of the debt only is due, and apply the proceeds to 
the whole debt, with a rebate of interest for such part as is not due ; 
and under this act, the courts have held that they will so decree only 
in cases where the mortgaged property is incapable of division. 2 
Johns. Ch., 486, 487. 4 Johns. Ch., 534. 5 Paige, 38. We have 
no statute upon the subject. Indeed, our statute of 1824, for the fore. 
closure of mortgages, does not provide for any order of sale : it di- 
rects execution to issue as in other cases, and which authorises the 
officer executing to sell only so much of the property as will satisfy 
the debt. In New York, there is provision by law for a summary 
foreclosure and sale by advertisement; and, under this act, it has 
been held, in the case of a mortgage payable by instalments, if the 
whole mortgaged property is foreclosed and sold to satisfy the first in- 
stalment, subject, however, to the lien of the future instalments, the 
property is, in the hands of the purchaser in equity, the primary fund 
for the payment of the future instalments. Cox v. Wheeler, 7 Paige’s 
Ch. R., 248. 

In Alabama, where the power to foreclose mortgages is yet con- 
fined to the equity courts, they have held, that on the first default, a 
decree of foreclosure shall be rendered, and a sale ordered to satisfy 
the sum due, and other sales ordered as the future instalments fall 
due, until the debt is paid, or the property exhausted; and so in 
Maryland. But these are chancery courts, and the property is sold 
by order of the Court, and it is the duty of the Court to prescribe to 
its officer the mode in which the decrees are to be executed. In 
Florida, it is sold under execution as in other cases, and the general 
law directs the officer in the execution of the process. 

If the counsel for the plaintiff in error are right in giving to the 
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foreclosure, under the statute, the force and effect of a common law 
foreclosuré, then it would seem that the estate of Mr. Kelly, the 
mortgagee, is absolute at law and in equity, and he has the right to 
the immediate possession, with a demand for rents, issues and profits, 
since the date of the decree. If I am right, Mr- Shepard, the mort- 
gagor, is still the owner of the mortgaged property, subject to the 
lien or incumbrance of the second instalment of the debt, which is 
now due, and the property may, by the statute, be applied to the sat- 
isfaction of the execution issued on the judgment. 

The Court will observe, that this question was not presented in 
the Court below—that the judgment and decree was rendered by the 
consent and agreement of the party, and no opportunity was afforded 
of showing the vacation of the former decree, if, in law and under 
our statute, such a decree for the recovery of the first instalment, 
would bar and preclude the recovery of the remaining sum secured 
by the same instrument. It is not pretended that any portion of the 
mortgaged property has been executed or in any wise applied to the 
satisfaction of the former decree ; but the claim to reverse this, rests 
on the simple ground, that you have proceeded to recover the first 
moiety of your mortgage debt, and that proceeding concludes and 
debars you from the recovery of the remaining moiety, although the 
property on which it is secured remains untouched. 

If there is anything in this objection, it is of the most technical 
character I have ever heard urged in a court of justice, and I have 
yet to learn that a court will give a strict and technical construction 
to a statute, which is remedial in its whole effect, to defeat a just 
claim, The defendant in error is entitled to every just and reason- 
able intendment, and, if necessary to support the judgment, the Court 
will construe the consent and agreement endorsed on the petition, as 
a vacation of the former decree and judgment by the act of the 
parties. 

II.—-But this decree and judgment has been rendered by consent 
and agreement of the parties, endorsed upon the petition, and will 
the court go behind it for the purpose of reversing the judgment upon 
purely technical grounds? Various objections have been presented 
to this consent and agreement, and I will proceed to notice them. 

1. It is said, the consent cannot give jurisdiction. This I have 
already noticed in my argument to show that the question of jurisdic- 
tion does not arise in the case. 

32 
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2. By referring to the “consent,” which is incorporated into the 
tecord, the court will have no difficulty in seeing that its object was 
the ease and favor of the present plaintiffin error. Its effect is—1. 
To acknowledge that he had received due notice of the institution of 
the suit, which is a waiver of the four months’ notice which he is 
entitled to by the statute. 2. To agree that the petition to foreclose 
should be filed that day as duly filed, which is a waiver of the filing 
four months before that day. Both these provisions of the statute are 
for the benefit and advantage of the mortgagor, and to enable him to 
have time for his defence, if he has any to make. Surely, a party 
at any time may waive a right or privilege which he has in law. 
Can it be denied? But it is said he waived the notice ; he did not 
waive the filing: Look at the consent : it “ confesses judgment and 
agrees that decree of foreclosure may be entered at the same spring 
term, 1847,” at which it is to be filed. He is to be presumed to 
know the law, and to know also when he is asked to consent, it is 
because the other party cannot enforce the act to be done. But is it 
without a surrender of some right on the part of the petitioner? Is 
it without a consideration? Clearly not. The petitioner, on his 
part, consents that execution of such judgment and decree shall be 
stayed till the first day of February, 1848. The whole arrangement 
shows it to have been the result of mutual agreement and conces- 
sion. The transaction occurred at the spring term of the Circuit 
Court which was held in April and May, 1847. Ifthis arrangement 
had not been made, the mortgagor had not consented to waive the 
requisition of notice and filing petition four months previous to the 
term, why, the mortgagee, it is to be presumed, would have given the 
notice and filed his petition in time to have had his judgment at the 
fall term of 1847, which occurred in the month of November ; ten 
days after the judgment, his execution would have issued as a matter 
of course ; and by the Ist of December, he would have been pre- 
pared to execute his judgment. Now, by the consent rule, he stayed 
his execution till the Ist day of February, 1848, thus giving to the 
defendant, the mortgagor, till the first Monday of March, the sale 
day, to pay off the execution, and thereby satisfy the judgment and 
vacate the decree for foreclosure. There is no pretence of a defence 
upon the merits, and the whole agreement shows that the defendant 
surrenders no actual right thereby, but it was, in fact, a favorable 


arrangement for him. 
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But it is said the agreement to confess judgment, or the confession 
included within the consent, is bad, for two other reasons: 1. It does 
not state in whose favor the judgment is to be confessed: 2. There 
is no sum mentioned for which judgment is confessed. It will be 
recollected that this consent, agreement, or confession, is endorsed 
upon the petition, which fully states the plaintiff’s name, the amount 
claimed, and all other facts of the case. The consent being endorsed 
upon it, is to be held, taken, and construed as a part of the consent 
or confession, and as incorporated in it, and, therefore, complies sub- 
stantially with the requisition, and shows the objections are not well 
founded. 

The learned counsel, in conclusion, abandoning his design of re- 
stricting the consideration of this consent rule, according to its very 
letter, and without reference to the petition on which it is endorsed, 
next endeavors, by enlarging its meaning, to bring it within the ob- 
jection of the statute against powers of attorney to confess judgment, 
and general releases of error before suit brought. And the process 
is this: It is a confession of judgment—a confession of judgment 
bars a writ of error; therefore, it is a general release of error. 
The writing which but a few paragraphs before could not, by any 
possibility, be available as a confession, is now, by force of argu- 
ment, transformed from a confession of judgment into a general re- 
lease of error, and so obnoxious to the statute. The position is very 
forcibly illustrated by the story of the quack doctor, who undertook 
to cure an attack of fever, by turning it into fits—here, finding his 
argument not conclusive to himself, he changes his attack, and pro- 
poses by argument to turn it into a “ general release of error,” and 
then, says he, I can kill it by force of statute. The last effort, I 
trust, will be as futile as the others. 

It is void, say the counsel, because the consent was made before 
suit brought. Now, as to time, if that be material to the validity, 
the testimony of the record is, that it was a simultaneous and con- 
current act with the commencement of the suit, and was not before it. 

IfI.—Another ground assigned for error is, that an agreement to 
confess judgment is void under the statute, and Thomp. Digest, 350, 
is cited. On reference to the statute, it will be found to be directed 
against powers of attorney, and general releases of error. It does 
not apply to the case at bar. 

IV. Another ground assigned is, that there is error in giving one 
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foreclosure on two mortgages. It appears from the record, that after 
the original mortgage was due, the mortgagee consented to a depre- 
ciation of the amount or sum of money claimed thereon, and to a 
further postponement of the debt, and its division into two instal- 
ments, and the mortgagor executed a second mortgage, on other 
property, as additional security for the debt. The agreement is re- 
cited in the second mortgage. The debt was the same debt as in the 
first mortgage, and it is conceived that but one judgment was neces- 
sary. No authority has been cited on this point, to show its error. 

V.—Another ground assigned is, that there is error in the original 
judgment, because the property foreclosed is not mentioned. 

The decree mentions the property by reference to the original pe- 
tition and mortgages filed in the cause. On reference to the books 
of practice and forms in the Courts of Chancery in England, the 
property is never otherwise described than as “ the mortgaged prem- 
ises in question ;” but that it is argued ought not to be sufficient here, 
where the proceedings are not recorded after final decree—espe- 
cially where the decree of foreclosure creates a legal estate in the 
mortgagee. The counsel has just reversed the order of things in 
England—the decree of foreclosure is the evidence of a title in the 
mortgagee, not defeasible at law or in equity by the mortgagor, and 
there a simple reference to the property as the ‘ mortgaged premises 
in question,’ is deemed sufficient ; while in Florida, the foreclosure 
so called gives the mortgagee noestate in the property mortgaged, 
but it is to be sold under an execution issued as in other cases, under 
ordinary judgments, and the purchaser takes the property by virtue 
of the sale under the execution. If the mortgagee obtains the prop- 
erty, it is by virtue of the sale, in the character of purchaser, and not 
in the capacity of mortgagee. No authority has been cited on this 
point, nor have I been able to find any. 

VI—Another ground assigned, is, that there is error in the judg- 
ment as amended, because it awards execution against the mort- 
gaged property. In this, the plaintiff in error is mistaken. It 
awards execution against “the mortgaged property according to the 
statute.” The judgment is, therefore, controlled by the law; and if 
the law gives a recourse over, after the mortgaged property is ex- 
hausted, against the other real and personal estate for any deficiency, 
it may be had under this decree. The effect of the decree is to di- 
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rect the execution primarily against the fund provided by the express 
covenant and deed of the debtor. , 

But if the counsel on the other side are right in supposing that the 
execution is, by the decree, restricted to the mortgaged property, it 
is still within the authority of the law, upon the maxim, omne major 
in se continet minus, it being within the power of the court. An act 
or judgment may be void for exceeding the authority given to do or 
pronounce it, when the excess cannot be separated from that portion 
which is within the authority ; but no act or judgment has ever been 
declared void for not having gone so far as it might have dong. 
Neither can it be declared to be error on the complaint of a party 
who is not injured thereby. The restriction is against the plaintiff 
or mortgagee, and he is the injured party, if any one is injured. If 
it is error, it is an error in favor of the party complaining. 

VII.—Another ground assigned for error is, that the amended judg- 
ment is incomplete. In compliance with the intimation of the Judge 
below, the petitioners’ counsel amended the judgment by adding 
thereto a specific description of the property contained in the mort- 
gage, with the appropriate introduction, &c., and to which the court 
will be pleased to refer. It is contended that a full and complete 
entry should have been made as the amendment. In this objection, 
I apprehend there is no force. 

VIII.—Another ground assigned for error is, that it does not appear 
by the amended judgment how much of the original entry is retained, 
and how much is meant to be abandoned. 

The answer to this is, that from reference to the entries, it will 
appear most fully, that nothing was intended to be abandoned. 

IX.—Another, and the last ground assigned for error is, that the 
judgment, as it now stands is irregularly entered, and inconsistent in 
its several parts. For the. answer to this objection, I crave reference 
by the Court to the judgment as it stands; the irregularities com- 
plained of in this assignment are not pointed out, neither is the in- 
consistency in its several parts shewn by specification of the partic- 
ulars. To the intelligence and justice of the Court is it submitted 
by the defendants in error. 

It appears to me that the several errors complained of, viewed in 
the most favorable aspect for the plaintiffin error, are of the most 
technical character—that no injury has been done to him, and that 
the judgment of the Court below should be affirmed. , 
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Long & Walker, for plaintiff in error : 

1. The last error assigned (by leave of the Court, and not dis- 
cussed in the opening argument,) may, with propriety, be first con- 
sidered, viz: That the Court had no jurisdiction in this cause, be- 
cause the plaintiff or petitioner had no existing mortgage to secure 
his debt when he filed his petition. The statute under which this 
proceeding was attempted, gives a court of law a very special juris- 
diction, not only to render a judgment for thie mortgage debt, but also 
to foreclose the mortgage. It is plain that the statute does not 
authorize the Court, upon petition, at the first term, to foreclose a 
mortgage, as is done in equity, and merely order the mortgaged prop- 
erty sold; nor does the statute authorize a judgment to be rendered 
for the debt merely, as at law, without a foreclosure of the mort- 
gage. ‘This is plain. In order to give the Court jurisdiction at law 
to render a judgment for the debt, and foreclose the mortgagor of his 
equity or right of redemption by petition, at the first term of the 
Court afier the filing the petition, it is plain that the petitioner must 
not only have a debt due him, but he must also have a valid subsist- 
ing mortgage, This will not be denied. Now, it is equally plain 
from the face of the petition, that the mortgages filed with this peti- 
tion had been regularly and formally foreclosed about one year be- 
fore the institution of this suit. The petition states that the mort- 
gages were due by two instalments, and that, for the first instalment, a 
petition was filed in Leon Circuit Court, a judgment was rendered 
on the 2d day of May, 1846, “and decree of foreclosure of all 
right and equity of redemption of or in the said mortgaged property,” 
&c. If, then, “all right or equity of redemption of and in the said 
mortgaged property” had, by “decree of foreclosure,” been already 
barred and cut off, we think it beyond dispute that there was no ex- 
isting mortgage. There remained no right or equity of redemption 
to bar or foreclose in May, 1847, if it had all been “foreclosed by 
decree” in May, 1846. The only answer which has been made to 
this point is, that this decree of foreclosure of 1846, recited in the pe- 
tition, was only as to the first instalment. This answer, we reply, 
is a mere matter of fact, for the language is, that “ all right or equity 
of redemption of or in the said mortgaged property.” Language can- 
not be more plain. No part of the property is reserved from this 
decree of foreclosure, nor any part of the right to redeem. In other 
words, all the right or equity of redemption of every part of the 
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property is specially barred and foreclosed. From this view, it fol- 
lows that, as petitioner had no mortgage, he had no place in court, 
and the Court had no jurisdiction to render a judgment for his debt, 
in the summary and peculiar mode adopted. And here we may re- 
mark, that if the Court had no jurisdiction of the cause, consent of 
defendant could not confer it, even if he had consented. The whole 
proceeding becomes simply and absolutely void. It is scarcely 
deemed necessary to cite authorities to prove that when a special, 
summary and stringent remedy is given to the courts by statute, it 
must be strictly pursued, in order to give the Court jurisdiction. “If 
anew remedy be given by a statute in a particular case, this shall 
not be extended to alter the common law in any other case.” 9 Ba- 
con’s Ab., title “ statute,” page 245. “ Every fact necessary to give 
the Court jurisdiction in a summary proceeding, must appear of re- 
cord, to give the judgment validity ; if they do not appear, the judg- 
ment is coram non judice and void.” 3 Yer., 355. 3 Hump., 313— 
cited 2 supplement to U.S. Digest, ‘page 253, par. 137. Bates ». 
Merchants’ Bank, 8 Porter R., 99. Leverett ». Pl. and Mer. Bank, 
8 Porter R., 104. Webb v. Brown, 3 Pike’s (Ark.) Rep., 488. 

2. But it is contended by defendant in error, that this judgment 
cannot be now reversed, because it is a judgment by confession, &c. 
Two answers exist to this position, either of which is deemed suffi- 
cient. In the first place, if we are correct in the first position as- 
sumed, that the Court had no jurisdiction, because the petition 
showed upon its face that the petitioner had no existing mortgage, 
then it is sufficient to refer to the familiar principle, that consent can- 
not confer jurisdiction. 

But, if the language of the supposed consent and confession of 
judgment is examined, it will be found to fall very far short of con- 
senting to what was done by the Court. This alleged agreement or 
consent is in the record stated to have been endorsed on the petition, 
and is without date. The record states that the petition was filed on 
the first day of the Spring Term, 1847, of the Court. It was, then, 
certainly so written and endorsed on the petition that day, or some 
previous day. It clearly is not any manner of pleading, for the only 
pleading allowed under our statute for the “ foreclosure of mortgages 
at common law,” is declared to be “ objections,” which must be filed 
fifteen days before court. It is no confession of judgment, for that 
must be ore tenus, in the presence of the Court, and addressed to it. 
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This, supposed confession of judgment could not be made to the peti- 
tioner, for he could:make no use of it, or make it a matter of record. 
It must be, then, a mere agreement between the plaintiff and defen- 
dant, before the filing of the petition, or at that time, and an admis: 
sion of certain facts. Now, what is thus admitted and agreed to !— 
In the first place, he acknowledges “ due and legal service of notice 
of intention of petitioner to institute this suit”—that is, he had been 
notified for four months of this intention. In the next place, he is 
“consenting that said petition (no petition having been previously 
mentioned) shall be filed as of the first day of the Spring Term, 1847, 
of Leon Circuit Court”—that is, he agreed that petitioner might that 
day file his petition—a thing he had as good a right to do before as 
after this agreement, so far as we can perceive. “ And I do hereby, 
under my hand and seal, confess judgment, and agree that decree of 
foreclosure be rendered at said Spring Term, 1847, of Leon Circuit 
Court, with a stay of execution till the 1st day of February, A. D., 
1848.” Now, if this confession had been made to the Court, as it 
must have been to be of any force, and as it clearly was not in fact, 
it is to be observed that he does not also confess foreclosure, but only 
agrees that a decree for that purpose may be rendered at the Spring 
“Term, 1847. Now, does all this give the Court jurisdiction? The 
petition was only filed on the first day of the term, and Shepard only 
admits that fact. It should have been filed four months before that 
time. This is admitted by the counsel for defendant in error, for he 
contends that that must be inferred from the language of the statute, 
and from the provision that defendant must, if he defends at all, file 
his objections fifteen days before court. On this point the language 
of the statute is imperative, and not merely directory, viz: “ And the 
said petition, together with the original mortgage, shall be filed , in 
the office of the clerk of the court to which the application for fore- 
_ Closure shall be made, at least four months when the foreclosure is 
to be of real property, and two months when it is to be of slaves, or 
other personal property, before the term of the court at which the 
judgment of foreclosure shall or can be demanded or rendered.” 
Thomp. Dig. 376. Now the judgment is to be rendered by the 
court, and the terms shall or can as strictly apply to its action, to wit: 
the rendering of judgment, as to the action of petitioner, to wit: the 
demanding a judgment. Leave out the word “demanded” and the 
sentence would read that the petition, dvc., shall be filed four months 
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before the judgment “ shall or can be rendered.” Is not all distinc- 
tion destroyed between summary and special remedies by statute, 
and matters of ordinary common law jurisdiction, if the court, may 
or can render judgment under this statute when the petition has not 
been filed the length of time prescribed by its express terms? Has 
Shepard waived this irregularity? Surely not. The court, as we 
have before remarked, can only get jurisdiction in pursuance of the 
statute—that is by having the petition filed four months before court, 
with notice to defendant. The notice is admitted, but not the filing 
according to law. 

We will barely suggest, what must be too apparent to need illus- 
tration, that a judgment cannot be confessed under hand and seal— 
the thing is absurd, and without meaning. “ The rendering a judg- 
ment is a judicial act, to be done by the Court only.” Mathews »v., 
Moore, 2 Mur., 181. It is plain this endorsement on the back of the 
petition is the cause of the rendition of this judgment, and that the 
same is and was not a legal and sufficient cause therefor. It is plain 
that thé recital in the face of the decree that the petition had been 
‘ duly filed,’ is contradicted by other parts of the record, which show it 
was not filed four months before court, but only on the first day thereof. 

Again: This pretended confession of judgmentis bad for two reasons 
not yet mentioned. First, it does not state in whose fayor the 
judgment is so confessed.’ The name of the petitioner is neither 
stated in the caption nor in the body of the instrument. If this is a 
confession that somebody may have judgment, it does not say who, 
and no one will pretend that a court can do. more than record the 
confession as made, whether in writing or verbally. Secondly, there 
is no sum mentioned for which judgment is so confessed under hand 
and seal. This point has been expressly ruled by the Supreme Court 
of New York, where it is laid down that “a confession of judgment 
ought to be for a certain and specified sum.” Nichols vs. Hewett, 
4 John Rep. 423, In that case, pending its trial in the court below, 
the parties referred the same to arbitrators. Before the award was 
known or published, the court inquired whether the judgment should 
be confessed, according to the award when made. To this both par- 
ties agreed, and shortly thereafter the award came into court, and 
was entered accordingly for one of the parties. ‘This judgment was 
reversed on error, upon the express ground that the confession of 
judgment was for no particular sum. 

333 
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Again: But, if for the sake of argument, this could be construed 
into a confession of judgment, and consequent waiver of errors, the 
record does plainly show that the same was made before suit brought, 
and it is therefore void by our statute. Thompson’s Dig., 350. 
This statute not only makes void all powers of attorney for confessing 
or suffering judgments to pass, &c., made before-action brought, but 
also expressly makes void “ all general releases.of error.” If this be 
a release of error at all, it is only so. because it is a confession of 
judgment, and therefore sufficiently general to be embraced within 
the terms of this statute. The question of fact then only remains: 
was it made before or after “action brought Y If this action was 
ever legally brought at all, and this is questionable, it certainly was 
not until the petition was filed; Now upon examination of the rec- 
ord, it will abundantly appear that this endorsement was upon the 
petition when handed to the Clerk and filed. ‘Fhe Clerk would not 
have permitted a record to be so endorsed, after it was filed, and the 

_¥ecord expressly sets it forth as an endorsement on the petition. No 
process had issued from nor any paper filed in the court before, and 
Shepard had only been notified of an intention to institute the suit. 
From this view of the subject it becomes apparent that if it be pos- 
sible to confess a valid judgment in a suit before it is instituted, a 

"', ‘thing little short of absurd, still such a confession, under our statute, 
does, not operate a general release of error, as in other cases of con- 
fession of judgment. It cannot be said that this release of error is 
not meant by our statute, as it is only a release implied by law from 
the fact of confessing the judgment—assuming that a judgment can 
be confessed before action brought—because the words of the stat- 
ute are “all general releasés of error.” “ All” includes implied 
releases as well as express. 

It is contended by counsel for defendant in error, that in fact the 
amended decree does not restrict the execution to be issued thereon 
from issuing as “in other cases,” viz: against the goods and chat- 
tels, lands, and tenements of defendant. It is also admitted that if 
this error does exist in fact, it is well assigned if it and all other er- 
rors were not waived by confessing judgment, &c. That it is not 
waived, we have endeavored to show, and will only refer to the lan- 
guage of the decree to prove that it exists in fact. Petitioner is to 
have execution against “ said mortgaged property according to the 
statute,” &c. The mortgaged property and no other is mentioned, 
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of which execution shall be had—whether such execution is to be 
according to statute or otherwise. But does this reference to the 
statute help the matter? Is the Clerk to judge what statute is re- 
ferred to, and then judge what the statute requires? This would be 
too uncertain. “This has been expressly decided in the case of Har- 
man v. Childress, 3 Yerger, 426. 

To recapitulate briefly: 

1, The judgment is void, for ‘want of jurisdiction in the Court. 1. 
Because the petitioner had no valid existing deed of mortgage, the 
same having been foreclosed a year before; and 2. Because the 
petition under our statute had not been filed four months before the 
term of the court at which the judgment was rendered—and if this 
be true, consent, if given, cannot confer jurisdiction. 

2. The judgment is erroneous, if not void. 1. Because the en- 
dorsement of Shepard upon the petition, which is relied upon to jus- 
tify the rendition of the same, was made before the filing of petition 
or institution of the suit, 2. Because the pretended confession of 
judgment does not mention the person in whose favor the confession 
is made. 3. Because no sum or amount is named, for which judg- 
ment is confessed. We will not add to the argument of our col- 
league (Mr. Archer) upon the other errors assigned. 

The judgment should be reversed, and the cause remanded with 
instructions to dismiss the petition. 


LancasTER, Justice, delivered the opinion of the Court : 


The last assignment of error is first noticed in the briefs of coun- 
sel, and will, therefore, be first disposed of by this Court. It alleges 
the Court had no jurisdiction, under the statute, to render judgment 
for the debt, and foreclosure of the mortgages, because from the pe- 
tition it appears the mortgages had been foreclosed at a former term 
of the Court, when judgment was rendered for an instalment due on 
them, and, therefore, there remained no mortgages now to foreclose. 
Admitting the facts to be correct, it is difficult to see how they af- 
fect the jurisdiction of the Court. Jurisdiction consists in authority 
to try the subject-matter of the suit, and over the person of the de- 
fendant. These two requisites attaching, it would be difficult, if not 
impracticable, successfully to assail the jurisdiction even of a court 
of special powers. But that the Circuit Courts of this State are 
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courts of general original jurisdiction, will be abundantly manifest 
to every one who reads the 6th clause of the 5th article of our State 
Constitution : “'The Circuit Courts shall have original jurisdiction 
in all matters, civil.and criminal, within this State, not otherwise ex- 
cepted in this Constitution ;” and by the 8th clause of the same ar- 
ticle, they are invested with the original equity jurisdiction, until the 
General Assembly shall establish and organize a separate equity 
court or courts with that jurisdiction. That has not yet been done, 
and it is not known that the Constitution makes any other exception 
to the original jurisdiction of the Circuit Courts. 

‘ The Circuit Court was then a court of general original jurisdic- 
tion, and having jurisdi¢tion of the foreclosure of mortgages, this 
suit was brought to foreclose the mortgages therein set furth, as well 
as for judgments for the sum alleged to be secured by them, as owing 
and due from defendant to plaintiff in the action. This was the sub- 
ject-matter of the suit, and we apprehend no one will seriously deny 
the jurisdiction of the Circuit Courts over such a subject-matter. But 


. that the jurisdiction may propérly attach to render judgment, it is ne- 


cessary also for the Court to have jurisdiction of the party defendant. 
The ordinary mode to acquire this jurisdiction over the party defen- 


dant is by summons ad respondendum, admonishing him to appear in 


court and defend against the suit. By law this summons should 
“be served on the defendant by the officer of the Court, at least ten 


days’ before the first day of the term; yet an acknowledgement of 
service endorsed on the writ by the defendant, or an appearance in 
court and plea to the merits, or confession of judgment, will be suf- 
ficient evidence of the court’s jurisdiction over the person of the de- 
fendant, and so, it is believed, has been the uniform practice in the 
courts, from the date of the act to regulate judicial proceedings. 

. These proceedings were instituted under the act of December 
llth, 1824, before referred to, which authorizes courts of law, in ad- 
dition to the power before possessed, of rendering judgment for the 
debt due plaintiff by defendant, to foreclose a mortgage given to se- 
cure its payment, and to issue execution as in other cases. But in 
this particular case, the law requires personal service of notice of 
the intention of the party to institute his suit, and that service of this 
notice shall be made by the officer appointed to serve writs issuing 
out of and returnable to said court, four months, when the foreclosure 
is to be of real property, before the term of the Court at which judg- 
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ment shall be rendered. It also requires that the petition for judg- 
ment and foreclosure, together with the original mortgage, shall be 
filed in the office of the clerk of the Court, at least four months be- 
fore the term of the Court, at which judgment of foreclostire of real 
estate shall or can be demanded or rendered. 

These provisions are clearly intended for the benefit and protec- 
tion of the defendant, and he has an undoubted right to insist upon 
their literal and full performance, before a valid judgment and fore- 
closure on a mortgage can be rendered against him, unless he thinks 
proper to waive them, 

The former was intended, perhaps, partly to afford him time to 
redeem, as well as time to prepare for his defence ; the latter that 
he might understand and inspect the demand against him, as well as 
afford him time te mould that defence. If it was shown the subject 
matter of this suit was not comprehended by the statute of 1824, or 
it was doubtfully comprehended, or that a prior judgment at law had 
been given upon the identical demand for which this suit was insti- 
tuted, according to the decisions of this Court, in 1 Flor. R., 182, 
the statute affording a new remedy should be rigidly construed, so 
as not to take jurisdiction in any doubtful case. The requirement of 
a statute for bringing a party defendant before the Court is never so 
rigidly, but only substantially observed. The act of 1828, regula- 
ting judicial proceedings, provides for issuing process at the com- 
mencement of actions at law, (different from the common law writ 
of capias ad respondendum,) which, by the act, is to be served by 
the officer at least ten days before the first day of the term to which 
it is returnable. By the common law, it is required to have the 
body of the defendant in custody, to give the Court jurisdiction of the 
person; yet here a summons, regularly served, as required by the 
act of 1828, gives the Court jurisdiction of the person of the defen- 
dant. This act greatly modifies, in many respects, the practice as at 
common law, yet no one has thought or claimed that it should be 
construed strictly. ‘The courts in practice have held, if a party ac- 
knowledges service on the back of the writ, it is good. If a party 
file a declaration, and the defendant plead thereto by confession of 
judgment, without writ issued or served, it is good. Yet the statute 
no where by express enactment provides for these cases, but they 
have been continually held to be within the reason of the act; and 
this practice, upon a sound construction of the statute, it isnot doubted 
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is correct. The Court can discern no good reason why the statute 
of 1824, to regulate the foreclosure of mortgages at common law, 
so far as respects the mode of summoning the defendant into court, 
or the time of filing the petition for foreclosure, should not be sub- 
jected to the same rule of construction. “An acknowledgement by 
the defendant of service of the writ, and a waiver of a particular 
entry required in the case, is sufficient to give jurisdiction of the per- 
son, and every thing consistent with the record will be intended to 
sustain the judgment.” 9th Porter’s R., 291. 

‘The ,reasons assigned in this case against the jurisdiction of the 
Court, appear rather to be such as might have been made in the 
Court below to'the count or petition, and to the writ. But, accord- 
ing to logical reasoning and logical practice, they were waived by 
a consent of judgment. Had no written acknowledgement or con- 
sent been executed, the Court certainly would not have proceeded to 
judgment or foreclosure until notice had been served on defendant, 
and petition filed according to the requirements of the statute—assu- 
ming that these objections could be only properly addressed to the 
Court, and the writ would be an admission of the jurisdiction of the 
Court. 

But it is urged that petitioner showed by his petition he had no 
existigg. mortgage to secure his debt at the time of filing it, and, 
therefore, the Court had no jurisdiction. This objection, it seems to 
the Court, would best be made by way of plea in bar to the action, 
and that plea would admit the jurisdiction of the Court. Yet we 
cannot see how in any shape it should avail the defendant, who, 
uporm the back of the very petition in which this allegation is con- 
tained, confesses judgment for the sum therein alleged to be due, and 
agrees that a decree of foreclosure shall be rendered on the mort- 
gages therein set forth and sought to be foreclosed, at the Spring 
Term of the Court in 1847. Is it asked of this Court to decide 
there was no existing mortgage in favor of petitioner against the de- 
fendant, Shepard, when he, Shepard, under his hand and seal, agrees 
there is, and that it may be foreclosed, and this agreement, too, 
made, in consideration of a stay of execution ? 

The rule of law, that where the Court has not jurisdiction of the 
subject-matter of a suit, consent cannot give it jurisdiction, is, without 
doubt, correct ; but as to the person of the defendant, the formal ser- 
vice of the process, or the time of filing the declaration or petition, 
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though necessary steps, are rendered unnecessary, if the defendant 
appears and pleads issuably, or confesses judgment—and having done 
so, he ought not afterwards to be permitted to take advantage of ir- 
regularities in those respects. We think, therefore, the Court had 
jurisdiction of the suit, by having jurisdiction both of the subject 
matter of the suit, and by the defendant’s acknowledgement of due. 
service of process, of the filing the petition on the first day of the 
term, and. consenting that judgment might be rendered at the said 
term and foreclosure decreed, with a stay of execution, &c. This 
assignment of errors is, therefore, overruled. 

The first error assigned, and next to be considered is this: The 
agreement to confess judgment is void under the statute, which en- 
acts, ‘ All powers of attorney for confessing or suffering judgment to 
pass by default or otherwise, and all general releases of error made 
or to be made by any person or persons whatsoever within this State 
before action brought, shall be, and are hereby declared to be, abso- 
lutely null and void.’ Thom. D., 350. Upon this assignment oferror, it 
will sufficiently express the views of the Gourt to say, the agreement 
of the defendant, under his hand and seal to confess judgment, is: not 
a power of attorney to confess judgment, and is not within the prohi* 
bition of the statute. Neither does it appear from a careful examin- 
ation of that agreement, written on the back of the plaintiff’s petition, 
that it was made before action brought. They appear rather to have 
been done simultaneously, and if necessary to give effect to an agree- 
ment made on a valuable consideration, to wit: a delay of payment. 
The Court will understand it to be admitted that notice of the inten. 
tion of the plaintiff to bring his suit (which notice is the institution 
of the suit) was given before the defendant, Shepard, signed any 
agreement on the back of the petition. We think this assignment 
of error should be overruled. 

The second error assigned, is, “ there is error in giving one fore- 
closure on two mortgages.” 

The debt, which the two mortgages were given to secure, was one 
debt, due from the defendant, Shepard, to the plaintiff, Kelly. The 
last mortgage was cumulative or additional security on the first, and 
both were but security for one debt. If the debt had been paid, 
which they had been made to secure, that act would have discharged 
both mortgages ; if it became necessary to push that debt to judg- 
meat, no good reason is perceived why the equity of redemption should: 
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not be foreclosed on all the property mortgaged to secure its pay- 
ment ; and this, we think, within the equity of the statute, the Court 
had power todo. This assignment of error is, therefore, we think, 
not well taken, and is overruled. 

Third error assigned, “ there is error in the original judgment, be- 
cause the property foreclosed is not mentioned.” 

So much of the original decree as is material in this assignment 
of érror, is in these words : “ And it is further adjudged, ordered and 
decreed, that the said John S. Shepard, mortgagor, and all persons 
claiming or to claim by, through, or under him, shall be, and they 
are hereby forever foreclosed and barred of, and from all right and 
equity of redemption of or in the property mortgaged by the said 
deeds of mortgage in said petition set forth, and therewith exhibited, 
and every part thereof, and that execution issue according to the stat- 
ute in such.case made and provided, after the first day of February, 
Anno Domini, one thousand eight hundred and forty eight, until which 
date execution will be stayed according to the agreement before sta- 
ted.” It is perceived thaty by this original decree, the equity of re- 
demption of or in the property mortgaged by the said deeds of mort- 
gage exhibited with the petition and therein set forth, is foreclosed. 
Id certum est quod certum reddi potest. And so far as can be col- 
lected from the forms in the Courts of Chancery in England, it is 
believed no more specific or certain description of the property is 
contained in the decree of foreclosure than the mortgaged premises 
in question. [t is argued if such a decree be good in England, it 
ought not to prevail here, because the exhibits are not recorded after 
final judgment. By legal intendment, the files of the Court are as 
secure as the records, and ifthis were not so, the law requires mort- 
gages to be recorded when or soon after they are executed. ‘This, 
by the petition and exhibits, appears to have been done, and admit- 
ting the files of the Court should be lost or destroyed, it is fairly pre- 
sumable, the record of these mortgages is as safe as the record of the 
judgment. We think the property, intended to be foreclosed, is suffi- 
ciently designated by reference to the mortgages in which it is speci- 
fied, and a specific statement of it in the decree of foreclosure, is 
immaterial and unnecessary. The third error assigned is therefore, 
in our opinion, not well grounded, and is overruled. 

The fourth error is, “ There is error in the judgment as amended, 
because it awards execution against specific property.” 
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The 8th sec. of the act of 1824, Thompson’s Digest, 377, is in the 
words following: “ The judgment ofthe Court on the foreclosure o. 
a mortgage, shall in all cases be entered up and filed, and execution 
shall issue thereon as in other cases.” By the law applicable to 
other cases, execution goes against the lands and tenements, goods 
and chattels, ofthe defendant in execution. The amended decree, 
after specifying the mortgaged property, adds, “ and that said petitioner 
have execution against said mortgaged property, according to the stat- 
ute in such case made and provided.” It is contended if this be error, 
it is in favor of the plaintiff in error, and unless he is injured by it, he 
cannot take advantage of it. Without contravening the force of this 
objection, or without stopping to enquire narrowly, whether a party 
might not be injured by subjecting a specific fund (if a favorite fund) 
to execution, when the law requires that execution shall be against 
the lands and tenements, goods and chattels of the defendant, upon 
an examination of the original judgment and decree entered in this 
cause, it seems to the Court that said judgment and decree is good 
and valid in law; and that the amended judgment and decree en- 
tered on Friday, the 7th day of April, A. D., 1848, is, for the reasons 
set forth in the fourth assignment of errors, erroneous : wherefore, 
the said assignment of error, so far as applicable to said amended 
decree, is allowed and sustained. 

The fifth, sizth and seventh errors assigned, having reference to 
the judgment as amended, that amended judgment being to be re- 
versed and vacated, it is deemed unnecessary to examine. 

It is, therefore, ordered, adjudged and decreed that the original 
judgment and decree of foreclosure, rendered in this cause at the 
Spring Term, eighteen hundred and forty-seven, be in all things af- 
firmed, and that execution issue thereon according to law ; and that 
the amended decree of foreclosure, rendered nunc pro tunc in said 
cause on the 7th day of April, A. D., 1848, be set aside and rever- 
sed, and that the appellant recover his costs, ézc. 

34 
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Unton Banx or Frorrpa vs..S. Parkuitr’s ADMINISTRATORS de 
bonis non. 

S. Parxaity’s ApmrnistraTors de bonis non vs. Unton Bank or 

FLoripa. 


The Bonds made by the late Territory, payable to the Union Bank of Florida, 
are, under the charter of that institution, the property of the Bank, and the 
funds arising from the sale of them, the funds of the Bank. 


Shares in the Union Bank, are the mortgage securities given for stock, and a 
pledge of shares is a pledge of those mortgage securities. 


The mortgage given by the stockholder to the Bank was executed for the pur- 
pose, Ist. as provided by the 8th sec. of the charter, of securing payment 
by the Bank, of the principal and interest of the bonds. 2d. Of securing 
payment by the stockholder to the Bank, of his stock note or obligation 
and interest, if he fails to renew the note and pay interest as provided in 
the 29th section. 


When a stockholder of the Union Bank fails to renew his note, and pay up 
the interest, ifthe Bank shall file for cancellation with any officer of the 
government whose duty it may be to receive them for cancellation, or with 
the Clerk of the Court in which the suit is pending, as many. Territorial 
Bonds as were issued on the faith and value of the mortgage securities of 
such defaulting stockholder, the Bank, upon judgment rendered and execu- 
tion issued, may oftight levy upon and sell the mortgaged premises of such 
defaulting stockholder, to be applied to the extinguishment of the judgment 
rendered on his stock note debt together with interest due and costs ac- 
crued. 


A stockholder has a right to a continuance of the credit or loan which the 
charter gives him only upon his renewing his note and paying up the inter- 
est annually—and the taking of interest in advance is not a violation of the 
charter. 


Under the plea of plene administravit, an administrator cannot be allowed to 
offer in evidence a receipt for the payment of money by him which pay- 
ment has been rejected and disallowed by the probate court. Before any 
right attaches to offer any evidence of expenditures made by the adminis- 
trator under this plea, such expenditures must have been allowed by the 
court of probate. The action of that court in regard to accounts of execu- 
tors, &c., is conclusive, unless appealed from. 

On the 31st March, 1846, the Union Bank of Florida instituted suit 
in Leon Circuit Court against Martha Ann Manly, administratrix, 

(and Hiram Manly, in right of his wife, administrator, ) and William 
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D. Moseley, administrator de bonis non of Samuel Parkhill, deceased, 
to recover the amount of a sealed note of defendant’s intestate, of 
which the following is a copy : 

“ Dolls. 94,182 22-100. Tallahassee, Dec. 9, 1840. 

“Six months after date I promise to pay to the Union Bank of 
Florida at their Banking house in the City of Tallahassee, ninety 
four thousand one hundred and eighty two 22-100 Dollars, for value 
' received, for securing payment whereof I do hereby pledge my shares 
in the capital stock of said Bank. 

SAMUEL PARKHILL, [Szat.] 

The declaration is in debt, and contains a special count on the 
note, and common count for money had and received. 

The defendants filed various pleas as follows : 

And the said defendants, as administrators and administratrix de 
bonis non as aforesaid, by J. T. Archer, their attorney, come and de- 
fend the wrong and injury when, &c., and as to the first count in the 
declaration say, that the said supposed writing obligatory is not the 
deed of the said Samuel Parkhill, deceased, and of this they put 
themselves upon the country, &c. 

And for further plea in this behalf, the said defendants, as admin- 
istrators and administratrix de bonis non as aforesaid, say actionem 
non, &c., as to the second count in the declaration, because they say 
that the said Samuel, in his life time, was not indebted to the said 
plaintiff, in manner and form as in the said second count is alleged, 
and of this they put themselves upon the country, &c. 

And for further plea in this behalf, the said defendants, as admin- 
istrators and administratrix de bonis non as aforesaid, say actio non, 
&c., as to the first count in the said declaration mentioned, because 
they say that, before the institution of this suit, to wit, on the first day 
of January, in the year of our Lord one thousand eight hundred and 
forty-four, to wit, at the county of Leon aforesaid, Martha Ann Man- 
ly, administratrix, and Hiram Manly, administrator, in right of his 
wife, said Martha, of the estate of said Samuel, which remained at 
his death, paid to the said plaintiff the said sum of ninety-four thou- 
sand dollars, in the said writing obligatory mentioned, together with 
all interest then due thereon, according to the form and effect of the 
said writing obligatory ; and this the said defendants, as administrators 
and administratrix de bonis non as aforesaid, are ready to verify : 
wherefore, they pray judgment whether the said plaintiff ought to 
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have or maintain their aforesaid action thereof against them, &c., 
by reason of any thing in the first count mentioned. 

And for further plea in this behalf, the said defendants say actio- 
nem non, &c., because they say that the said plaintiff before and at 
the time of the commencement of this suit, to wit, at the county 
aforesaid, was and still is indebted to the said defendants, as adminis- 
trators and administratrix de bonis non as aforesaid, in a large sum 
of money, to wit, in the sum of three hundred thousand dollars, for 
the proceeds of the sale by the said plaintiff of one thousand four 
hundred and twenty-eight shares of capital stock in the Union Bank 
of Florida of the said Samuel deceased, before that time sold by the 
said plaintiff, on account of the said Martha Ann, as administratrix, 
and the said Hiram, as administrator, in right of his wife, said Mar- 
tha, of the estate of said Samuel which remained at his death, which 
said sum of money has never been paid by the said plaintiff to the 
said Martha Ann and Hiram, as administratrix and administrator as 
aforesaid, or to these defendants, as administrators and administra- 
trix de bonis non as aforesaid. And the said defendants further 
say that the said plaintiff, at the time of the commencement of this 
suit, to wit, at the county aforesaid, was and still is indebted to the 
said defendants, as administrators de bonis non, &c. as aforesaid, in 
the further sum of three hundred thousand dollars, for divers goods, 
wares and merchandizes sold and delivered to the said plaintiff, and 
at the request of the said plaintiff, by the said Martha Ann and Hi- 
ram Manly, administratrix and administrator as aforesaid, of the estate 
of said Samuel which remained at his death; and for money by the 
said Martha Ann and Hiram, as administratrix and administrator as 
last aforesaid, before that time lent and advanced to, and paid, laid 
out and expended for the said plaintiff, and at the request of the said 
plaintiff; and for money by the said plaintiff before that time had 
and received, to and for the use of the said Martha Ann and Hiram 
Manly, as administratrix and administrator as aforesaid; and for 
money due and owing from the said plaintiff to the said Martha Ann 
and Hiram Manly, as administratrix and administrator as last afore- 
said, upon an account stated between them ; and the said defendants 
further saith that the said plaintiff before and at the time of the com- 
mencement of this suit, to wit, at the county aforesaid, was and still 
is indebted to the said defendants, as administrators and adminis- 
tratrix de bonis non as aforesaid, in the further sum of three hundred 
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thousand dollars, for money by the said defendants, as administrators 
and administratrix de bonis non as aforesaid, before that time lent 
and advanced to, and paid out and expended for the said plaintiff, and 
at the request of the said plaintiff; and for money by the said plain- 
tiff before that time had and received, to and for the use of the said 
defendants, as administrators de bonis non as aforesaid; and for 
money due and ‘owing from the said plaintiff to the said defendants, 
as administrators and administratrix de bonis non as aforesaid, upon 
account stated by them; which said sums of money, so due and 
owing to the said defendants, as administrators and administratrix de 
bonis non as aforesaid, exceed the debt and damages in the plaintiff’s 
declaration mentioned, and out of which said sums due as aforesaid, 
the said defendants, as administrators and administratrix de bonis 
non as aforesaid, are ready and willing and hereby offer to set off 
and allow to the said plaintiff the full amount of the said debt and 
damages, and this the said defendants are ready to verify : wherefore, 
they pray judgment that so much of the said several sums of money 
above mentioned, as exceed the debt and damages in favor of the 
said plaintiff, be allowed to these defendants, according to the form 
of the statute in such case made and provided. 

And for further plea in this behalf, the said defendants say actio- 
nem non, &c., because they say that they have fully administered all 
and singular the goods and chattels, rights and credits, lands and 
tenements, which were of the said Samuel Parkhill, deceased, at the 
time of his death, and which ever came to the hands of these de- 
fendants, as administrators and administratrix de bonis non as afore- 
said, to be administered, to wit, at the county aforesaid; and that 
they, the said defendants, have not, nor on the day of the commence- 
ment of this suit, or at any time since, had they any goods or chat. 
tels, lands or tenements, which were of the said Samuel Parkhill, 
deceased, at the time of his death, in the hands of these defendants, 
as administrators and administratrix de bonts non, to be administer- 
ed, and this the said defendants are ready to verify: wherefore, they 
pray judgment whether the said plaintiff its action thereof against 
them ought to have or maintain, &c. 

And for further plea in this behalf, the said defendants say actio 
non, &c., because they say that heretofore and before the grant of 
letters of administration de bonis non to these defendants, and before 
the marriage of the said Hiram Manly and Martha Ann Manly, and 
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before the institution of this suit, to wit, on the fourth day of April, 
in the year of our Lord one thousand eight hundred and forty two, 
at the county aforesaid, one Henry Bond impleaded the said Martha 
Ann Manly, (then Parkhill) as administratrix of the estate of said 
Samuel which remained at his death, before the Superior Court of 
the Middle District of the Territory of Florida in and for the county 
of Leon, in an action of trespass on the case on promises for and on 
account of certain promises and assumptions by the said Samuel! Park- 
hill in his life time made to the said Henry Bond, and proceedings 
were so far had therein that afterwards and before the marriage with 
said Hiram Manly by said Martha Ann Parkhill, and before the 
commencement of this suit, to wit, on the fifth day of May in the year 
last aforesaid at the spring term of the Superior Court aforesaid, to 
wit, at the county aforesaid, the said Henry Bond, by the considera- 
tion and judgment of the said Court recovered against the said Mar- 
tha Ann Manly, (then Parkhill) as administratrix, as aforesaid, the 
sum of twelve thousand four hundred and forty six dollars and four- 
teen cents for his damages which he had sustained by occasion of the 
non-performance by said Samuel in his life time, and said Martha Ann 
as administratrix as aforesaid, after his death, of the said promises 
and undertakings, so by the said Samuel in his life time made to the 
said Henry Bond, to be levied of the goods and chattels, slaves, lands, 
and tenements of said Samuel Parkhill, deceased, in the hands of the 
said Martha Ann Manly, (then Parkhill), to be administered, where- 
of the said Martha Ann, as Administratrix as aforesaid, was convic- 
ted, as by the record and proceedings thereof, remaining in the Cir- 
cuit Court of the Middle Circuit of the State of Florida in and forthe 
County of Leon, more fully and at large appears, which said judgment 
against said Maitha Ann, as administratrix, as aforesaid, is still of 
force, and not paid, satisfied, vacated, cancelled or reversed, and the 
said defendants as administrators and administratrix de bonis non, as 
aforesaid, further say, that they have fully administered all and sin- 
gular the goods and chattels, rights and credits, lands and tenements, 
which were of the said Samuel at the time of his death, and which 
ever came to the hands of these defendants, as administrators de bonis 
non, as aforesaid, to be administered, to wit, at the county aforesaid, 
except goods and chattels of small value, to wit, of the value of five 
dollars ; and that they, the said defendants, as administrators and ad- 
ministratrix de bonis non, as aforesaid, have not, nor on the day of 
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the commencement of this suit, or at any time sinee, had they any 
goods or chattels, lands or tenements, which were of the said Sam- 
uel, deceased, at the time of his death, in their hands as administra- 
tors and administratrix de bonis non, as aforesaid, to be administered, 
except goods and chattels of the value aforesaid, and which are not 
sufficient to satisfy the judgment aforesaid and are liable for the pay- 
ment of the same: And this they are ready to verify. Wherefore 
they pray judgment whether the said plaintiff ought to have or main- 
tain their action aforesaid against the said defendants as administra- 
tors and administratrix de bonis non as aforesaid, &c. 

And for further plea in this behalf, the said defendants say actionem 
non, &c., as to first count, because they say that the sole considera- 
tion for which the said writing obligatory was given by the said 
Samuel, was the loan by the said plaintiff to the said Samuel, of 
ninety thousand one hundred and seventy seven 34-100 dollars, in 
notes of the Union Bank, calling for that sum, but then greatly de- 
preciated, and that thereby the said plaintiff did knowingly, wilfully 
take and receive, and insist upon a greater rate of interest than eight 
per centum per annum, contrary to and in violation of the provisions 
of charter of the said Union Bank: And this the said defendants are 
ready to verify, &c. Wherefore they pray judgment whether the said 
plaintiff ought to have or maintain its action thereof against these 
defendants as administrators and administratrix de bonis non, as 
aforesaid, by reason of any thing in the first count mentioned. 

The plaintiff moved to strike out the first plea of the defendants, 
but afterwards joined issue thereon. 

To the second plea, the plaintiff demurred, but afterwards joined 
issue thereon. 

To the third, fourth, and fifth pleas, the plaintiff tendered issue upon 
the facts, which was joined by the defendants. 

To the sixth plea the plaintiff filed a replication as follows : 

And the said plaintiff, as to the said plea of the said defendants by 
them sixthly above pleaded, saith that he the said plaintiff, by reason 
of anything in the said plea alleged, ought not to be barred from 
having and maintaining his aforesaid action thereof against him, be- 
cause he says that the said judgment in the said plea mentioned was 
obtained against the original administrator and administratrix of 
Samuel Parkhill, deceased, and that the same is in no wise binding 
upon the said defendants in this present suit, administrators and ad- 
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ministratrix de bonis non of the said Samuel, and that the said defen- 
dants, administrators and administratrix de bonis non of the said 
Samuel, have not fully administered all and singular the goods and 
chattels which were of the said Samuel Parkhill, deceased, at the 
time of his death, and which came to their hands to be administered, 

but that they the said defendants, at the commencement of this suit 
administrators and administratrix de bonis non, as aforesaid, had 
goods in their hands to be administered, of the estate of the said Sam- 

uel, over and above the said amount admitted in the said plea, and 
more than sufficient to pay and satisfy the debt of the said plaintiff 
above declared, and the damages on the same, and wherewith the 
said defendants might and could have satisfied the same: And this 
the said plaintiff prays may be enquired of by the country, &c. 

The defendants joined the issue tendered by this replication. To 
the seventh and last plea, the plaintiff demurred, but by leave of the 
Court the defendants were permitted to amend the last plea, and did 
so amend by filing in lieu thereof on the 29th June, 1847, the fol- 
lowing amended plea : 

And for further plea, &c., said defendants come and defend, &c., 
when, d&c., and say actio non, &c., because they say that the said 
supposed writing obligatory is not the act and deed of their intestate 
the said Samuel, in his life time, but the same is and was when the 
same was made, sealed and delivered to the said Union Bank of Flor- 
ida, wholly null, illegal, and void, and is and hath been at all times 
since, wholly illegal, null and void, because the same was made and 
delivered for the sole and only consideration of a loan of money from 
said Union Bank of Florida to said Samuel in his life time, (he being 
then and there a stockholder, and the same being on a pledge of his 
stock) and that upon the said loan the said Bank wilfully and know- 
ingly reserved and took more than the lawful rate of interest allowed 
to said Bank to take upon such loans, to wit, the sum of one hundredth 
of one per cent. interest per annum beyond the amount allowed by said 
charter and law upon the said loan of and from said Samuel in his life- 
time, contrary to the form of the statute in the case of the Union 
Bank made and provided, and against the form and letter of its char- 
ter and powers, and transcending and going beyond and violating 
the same, to wit: at the time and place of the delivery of the bond 
in the declaration mentioned: And this they are ready to verify. 
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Wherefore they pray judgment whether the said plaintiff,ought to 
have or maintain its action aforesaid against these defendants. 

On the same day the plaintiff demurred to the amended plea, and 
after argument, the demurrer was sustained by the Court. 

The cause was afterwards tried before His. Honor Judge Batr- 
ZELL, upon the issues joined, which were submitted to atjury duly 
empanneled for this purpose. On the 13th July, 1847, a verdict was 
returned and judgment entered, as follows : 

The jury empannelled in this cause this day returned into Court, 
and upon their oath do say: “ We the jury find for the plaintiff 
$143,782 81-100, and no assets in the hands of the administrators.” 
Therefore it is considered by the Court, that the plaintiff recover 
against the defendants $188,364 44-100, the debt in the declaration 
mentioned, and its costs by it about its suit in this behalf expended, 
to be levied of the goods and chattels, slaves, lands and tenements of 
the defendant’s intestate, when assets sufficient therefor shall come 
to the hands of the said defendants. But this judgment is to be dis- 
charged by the payment of the sum of one hundred and forty-three 
thousand seven hundred and eighty-two dollars and eighty-one cents, 
ascertained by the jury as aforesaid and the costs, and the said de- 
fendants in mercy, &c. 

At the trial of this cause, the plaintiff excepted to various’ rulings 
of the Court, which exceptions were noted in the following bill of 
exceptions filed by the plaintiff: 

Be it remembered, that on this 13th day of July, in the year of 
our Lord one thousand eight hundred and forty seven, this cause 
came on to be tried upon the issues joined, and thereupon the plaintiff 
offered in evidence to the jury the bond sued upon, to wit : 

Dolls. 94,182 22-100. Tallahassee, Dec. 9th, 1840. 

Six months after date I promise to pay to the Union Bank of Flor- 
ida at their Banking House in the City of Tallahassee, Ninety four 
thousand one hundred and eighty two 22-100 dollars for value recei- 
ved: for securing payment whereof I do hereby pledge my shares in 
the capital stock of said Bank. Witness my hand and seal. 

SAMUEL PARKHILL, [L. 8.] 
which was read to the jury without objection. It was admitted by the 
plaintiff’s counsel that the instrument was a Stock Bond evidencing 
a loan made under the 29th section of the charter or act of incorpo- 
ration of the said plaintiff. 

35 . 
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The charter of the Union Bank and the several amendments thereto, 
were offered in evidence by the said plaintiff: And it was expressly 
admitted by defendant’s counsel that the requisitions of the act of 
incorporation had Keen complied with, and that the Bank had gone 
into operation under authority thereof. 

The.said plaintiff, further to maintain the issues joined, offered to 
the Jury the inventories and appraisements filed by the defendant 
Moseley,«in the office of the Judge of Probate for Leon County. 

These inventories and appraisements, were read to the jury, and 
embrace items as follows : 


o Slaves, . . . ° ° - $75,925 
* . Bonds, . . ‘ . > - 3,142 60 
Cash, é ° 2 P é 373 47 
$79,441 07 


“The said plaintiff also introduced and offered in evidence the au- 
dit by the Judge of Probate of Leon County, of the account of the 
defetidant, William D. Moseley, up to Ist April, 1846, to wit : 

.. AccounT aupITeD To THE Ist or Apnrit, A. D., 1846. 
Dr. William D. Moseley, administrator de bonis non, in account 
with the estate of Samuel Parkhill, deceased. 

I find this administrator chargeable for the following amounts, viz : 
For notes and bonds, as per his inventory filed 15th Jan- 

uary, 1845, - $3,142 60 
Cash received from J. G. Gamble, 373 47 
Inventory 16 slaves, filed June 22, 1844, appraised at 4800 00 
Inventory of 93 slaves, filed January 4, 1845, 

appraised at $27,850 
Inventory of 112 slaves, filed 

January 4, 1845, appraised at $37,275 
Less error in addition, 100 37,175 69,825 00 
Inventory of 13 slaves, filed 4th January, 1845, appraised 

. at 4,000 00 

Balance of hires at Springwood, as reported on account 
* . of, istrator, filed 8th April, 1846, due January 1, 

1846, - 861 38 
Rent of Springwood plantation for the year 1845, due 

1 January, 1846, 125 00 
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Hires of negroes at Tallahassee, on 27th January, 1845, 
(after deducting the time from the date of levy, &c., 
as reported in the administrator’s account, filed 8th 


April, 1846,) due January 1, 1846, 1,793 09, 
$80,121 04 
Cr. 


I find this administrator entitled to allowance. on this 
account as follows, viz: 
For the appraised value of slave Celia, who 


died on the 4th January, 1845, $500 00 
For the appraised value of Cuba, a slave 
who died on the 10th January, 1845, 100 00 


For amount claimed on his ac- 
count, filed 8th April, 1846, 
on vouchers No. 1 to No. 23, 
inclusive, $2,433 90 
Less for the following amounts, viz : 

Voucher 10 suspend- 
ed, not being filed, $2 25 

Voucher 11 suspend- 
ed, not being filed, 1 00 

Voucher 12 suspend- 
ed, not being filed, 2 00 

Voucher 13, amount 
paid H. Manly, on 
account of wife’s 
dower, suspended 
for evidence that 
dower has been de- 
creed to her, 658 60 

Voucher 18, payment 
to J. T. Archer sus- 
pended, his receipt 
not being the prop- 
er voucher, 51 00 

Voucher 20, suspend- 
ed in part, say a- 
mount p’d H. Man- 
ly for bill of D. Mc- 








670 SUPREME COURT. 





Union Bank vs. Parkhill’s Admr’s—cross writs of error.—Statement of Case. 


Raeny, Clerk, the 

same being impro- 

perly paid by this 

administrator, 32 14 
Voucher 22, paid H. 

Manly, on account 

of wife’s dower, 

suspended for evi 

dence that dower 


has been decreed to 
her, 560 24 1,307 23 1,126 67 


*. Ror 164 slaves, sold by John G. 
Camp, Marshal, for the dis. 

_ bursement of which, the 
‘“ vouchers are’ not yet filed, 
* carried down to new ac- 





count, 57,133 00 
. Less error in Marshal’s addi- 
tion, 100 00 57,033 00 


For excess of appraisement over sales of 

184 slaves, sold by John G. Camp, Mar- 

shal, : 192 00 
For appraised value of slaves, remaining on 

administrators account, undisposed of, car- 

ried down, 16,000 00 
Balance carried down as cash on Ist April, 

1846, subject to commissions and sus- 





pended items, when sustained, 5,169 37 $80,121 04 
1846. 
April 1. Balance of appraisement brought down, 16,000 00 


Amount of sales by marshal, for which 

vouchers are not yet filed, brought down, 57,033 00 
Balance as cash on hand this day, subject 

to commissions and suspended items, when 


sustained, 5,169 37 
Settled—July 2, 1847. $78,202 37 


JAMES E. BROOME, 
Judge of Probates. 
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The foregoing account and vouchers are examined, and as audi- 
ted, are approved, allowed and admitted to record. 
¢ JAMES E, BROOME, 


Judge of Probates. 
Juty 2, 1847. 


Which was read in evidence to the jury, and here the™plaintiff 
rested his cause. th, So 

Defendants by their counsel then offered in evidence the entry of 
judgment in favor of the Union Bank of Florida against Martha Ann 
Manly, and Hiram Manly, in right of his wife, administrators of 
Samuel Parkhill, deceased, which judgment was founded upon the’ 
same cause of action as the present case—the execution issuedthere- 
on, and the report of the sale made under said execution, by John 
G. Camp, Marshal of the Middle District; and plaintiff admitted 
that the slaves so sold by Camp, Marshal, were, to that extent, the 
identical slaves in the inventory mentioned—which judgment, execu- 
tion, levy and report of sale are in these words, to wit : 

At a Circuit Court for the County of Leon, continued and held at 
the Court House in the City of Tallahassee, on Saturday, the Ist 
day of March, A D., 1845. Present, the Honorable Samvugs J. 
Dove ras, Judge. 


The Union Bank of Florida, plaintiff, 
vs. 
Martha Ann Manly, late Parkhill, and Hiram Manly, in } In debt. 
right of his wife, Martha Ann, administrator of Sam- 

uel Parkhill, deceased, defendants. 

This day came the parties by their attorneys, and the plaintiff by 
his attorney filed his special demurrer to the defendant’s rejoinder 
to the plaintiff’s replication filed herein, to the defendant’s amended 
plea puis darrien continuance, filed by leave of the Court, on the 
24th February last, in which demurrer the defendants jojned : 
whereupon the matters of law arising upon the plaintiff ’s demurrer 
to the said rejoinder being argued, it seems to the Court here, that 
the said rejoinder and the matters and things therein alleged are not 
sufficient in law to bar or preclude the plaintiff from having and 
maintaining its action aforesaid against the said defendants. There- 
fore it is considered by the Court, that the said plaintiff recover 
against the said defendant, the sum of $94,182 22-100, parcel of the 
debt in the declaration mentioned, and the sum of $27;982 65-100, 
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its damages, making together the sum of one hundred and twenty- 
two thousand one hundred and sixty-four dollars and eighty-seven 
cents, and its costs by it about its suit in this behalf expended, to be 
levied of the goods and chattels, slaves, lands and tenements of the 
said intestate, Samuel Parkhill, deceased, in the hands of the defen- 
dants to be administered, and the said defendants in mercy, &c. 
Tue Territory or Frorma. 

To all and singular the Marshals of said Territory—Greeting : 

We command you that of the goods and chattels, slaves, lands and 
tenements of Samuel Parkhill, deceased, in the hands of Martha 
Ann Manly, late Parkhill, and Hiram Manly, in right of his wife, 
said Martha Ann, administrators of Samuel Parkhill, deceased, re- 
maining to be administered, you cause to be made the sum of ninety- 
four thousand one hundred and eighty-two dollars and twenty-two 
cents, its debt, and also twenty-seven thousand nine hundred and 
., -@ighty-two dollars and sixty-five cents, its interest and damages, ma- 

-king together the sum of one hundred and twenty-two thousand one 
hundred and sixty-four dollars and eighty-seven cents, which the 
Union Bank of Florida lately, on the Ist day of March, 1845, recov- 
ered in our Superior Court for the County of Leon, in the Middle 
District, as well for its debt as its damages occasioned by the de- 
tention of said debt; and likewise the sum of seven dollars and 
eighty-two cents, which to the said Union Bank of Florida in the 
same court adjudged for its costs by it in that behalf expended, to- 
gether with lawful interest on said damages, from the rendition of. 
said judgment till paid, and the costs of this writ and of your pro-~ 
ceedings herein ; and that you have the said sums of money before 
the judge of our said court, at Tallahassee, when satisfied, to render 
the.said Union Bank of Florida the sums aforesaid, and have then 
and there this writ. Witness Richard T. Birchett, clerk of our said 
court, at Tallahassee aforesaid, this 20th day of March, A. D., 1845, 
and of the independence of the United States the sixty-ninth year. 

[Seat.] R. T. BIRCHETT, Clerk. 

Came to hand 20th March, 1845, and levied on the following 
slaves : 

[Here follows a list of slaves levied on, and a statement of the 
sale thereof by the marshal, for the nett sum of $55,173 64.] 

To the admission of which evidence, the plaintiff, by its counsel, 
objected, but the Court overruled the objection and permitted the 
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same to be read in evidence ; to which decision the plaintiff, by its 
counsel, excepted. 

The said defendants, by their counsel, then offered in evidence 
nine mortgages executed by Samuel Parkhill in his life time, to the 
Union Bank of Florida, to secure his subscription of shares in the 
said Bank, to wit : 

Memorandum of Samuel Parkhill to the Union Bank of Florida, 
19th March, 1835. ¥? 

North East quarter Sec. 3, T. 1; East half North West quarter, 
Sec. 3, T. 1; West half North West quarter, Sec. 2, T. 1; South 
East quarter Sec. 34, T. 2, R. 2, North and East; East half South 
West quarter Sec. 34, T. 2, R. 2, North and East ; West half North 
East quarter Sec. 34, T. 2, R. 2, North and East; South West 
quarter Sec. 35, T. 2, R. 2, North and East. 

For fifty shares, 50 





lst February, 1837. 

North West quarter Sec. 31,'T. 1, R. 4, North and East; East 
half South East quarter Sec. 31, T. 1, R. 4, North and East ; East 
half South East quarter Sec. 36, T. 1, R. 3, North and East ; West 
half South West quarter Sec. 31, T. 1, R. 4, North and East ; West 
half South East quarter Sec. 36, T. 1, R. 3, North and East. Slaves 
Hemady, Poll, Elias, Sarah, Hagar, Elizabeth, Sam, Johnny, Juba, 
Jane. For sixty shares, 60. 

(Note—The land with 31 shares transferred to H. J. Mills.) 
7th March, 1838. Remortgage of the property in the two preceding 

mortgages for forty one shares, 4l. 

(Note—13 shares transferred to H. J. Mills.) 
16th' May, 1838. 

North East quarter Sec. 33, -T. 2, R. 2, North and East; East 
half North West quarter Sec. 33, T. 2, R. 2, North and East ; North 
West quarter Sec. 34, T. 2, R. 2, North and East; South East quar- 
ter Sec. 33, T. 2, R. 2, North and East ; South halfSec. 34; South 
West quarter Sec. 35 ; West half North West quarter Sec. 2, T. 1, 
R. 2. North and East; North East quarter Sec. 3, T. 1, R. 2, North 
and East; East half North West quarter Sec. 3, T. 1, R. 2, North 
and East. 

Slaves—Caesar, York, John, Toney, Bristo, Frederick, Elias, 
Claiborn, Dick, Bob, Johnny, William, Old Tom, Ned, Albert, Dany, 
Frank, John, Sy,,isbon, Ben, George, William, Primus, Ellick, 
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George, Jim, Toney, Hartis, Toney, Cuff, York, Dick, Cuba, Amy, 
Grace, Abram, Rose, Malinda, Francis, Beck, Juba, Fillis, Chloe, 
Amy, Francis, Susanna, little Juba, Jane, Margaret, Frank, Mahala, 
Julia, Louisa, Rachel, Ellen, Matilda, Caroline, Celia, Maria, Nancy, 
Winny, Minica, Eddy, Kitty, Fillis, Hester, Amy, Israel, Sibby, Sci- 
pio, and Long Mary, for four hundred and seventy shares. 470. 

(Note—105 shares transferred to pe Prest. U. Bk. of Florida.) 
16th May, 1838. 

West half South West quarter Sec. 1, T. 2, R. 1, North and West; 
South half Sec. 2, T. 2, R, 1, North and West ; South East quarter 
Sec. 3, T. 2, R. 1, North and West ; West half North West quarter 
Sec. 3, T. 2, R. 1, North and West; Lot 1, Sec. 4, T. 2, R. 1, 
North and West ; Lots 1 and 5, Sec. 9, T. 2, R. 1, North and West; 
North half Sec. 10, T. 2, R. 1, North and West ; South East quar- 
ter Sec. 10, T. 2, R. 1, North and West; East half South West 

, quarter Sec. 10, T. 2, R. 1, North and West; Fractional Sec. 11, 
T. 2, R. 1, North and West; Frac. Sec. 14, T. 2, R. 1, North and 
‘West ; Frac. Sec. 15, T. 2, R. 1, North and West; Lot 1, Sec. 21, 
T. 2, R,1, North and West; Lots 1 and 2, Sec. 22, T. 2, R. 1, 
North and West. 

Slaves—John, William, Edmund, Wilson, little Wilson, Pitman, 
Sam, Henry, Rochester, Israel, Daniel, Richard, Tom, Eliza, Polly, 
Nancy, Matilda, Barbara, Spotswood, Peggy, Mary, Daniel, Penny, 
Rachel, Emily, George, Phil, Billy, Frederick, Hemady, Ned, Jack, 
Morgan, Anthony, Gully, Jack, Tom, Hackney, Tom Gander, Sam, 
Homady, Primus, Isaac, John, Dolly, Sarah, Hagar, Elizabeth, 
Fanny, Morgianna, Martha Ann, Mary, Molly, Margaret, Diana, El- 
len, Elizabeth, Sam, Sarah, for six hundred and ninety shares. 690. 

(Note—93 shares transferred to the Prest. of the U. Bk. of Flo.) 
20th May, 1838. 

South West quarter Sec. 3, T. 2, R. 1, North and West; East 
half North West quarter Sec. 3, T. 2, R. 1, North and West; West 
half North East quarter Sec. 2, R. 1, North and West; Lot 6, Sec. 
4, T. 2, R. 1, North and West ; Lots 2, 3, 6, and 7, Sec. 9, T. 2, 
R. 1, North and West ; Lot 8, Sec. 4, T. 2, R. J, North and West; 
for one hundred and one shares, 101° 
15th May, 1839. 

Gabriel, William, Squire, George, Isaac, Jacob, Keeling, Jack, 
Moses, York, Albert, Adeline and child, Martha, Amn and two chil- 
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dren, Mary and child, Clarissa, Sarah and child, Billy, Mariah and 
child, Francis, Goodwin, Ann and child, Queen and child, Hannah, 
and child, Eliza, Emily, Rachel, Margaret, Fenton, Radney, Jane, 
Kitty, Judy, Patty, Jacob, Jim, Peter, Gabriel, Dick, Daniel, Hark- 
less, Harriet, Walker, Willy, George, Nancy B. and child, Maria 
and child, Patsy, Cely, Nancy Burwell, fortwo hundred shares. 200. 
January 15th, 1840. 

Slaves—Sey, Kitty, for fiveshares. 3. 
29th February, 1840. 

West half South East quarter Sec. 29, T. 2, R. 3, North and East; 
South East quarter South East quarter Sec. 30, T. 2, R. 3, North 
and East; South East quarter North East quarter Sec. 30, T. 2, R. 
3, North and East, for eight shares. 8. 

19th March, 1835, : : : - 50 shares 

ist Feby., 1837, for 60 shares transfer 31 to Mills, 29 “ 

7th March, 1838, for 41 shares, 

transfer to Mills, 13 ° - ° 28 

i6th May, 1838, 470 

transfer to Pres. 








Union Bank, 105 365 — is * 
16th May, 1838, 690 

transfer to Pres. 

Union Bank, 93 * _ - §97 * 
20th May, 1838, —- : ‘ - lol « 
15th May, 1839, - - - - 200 
25th Jan. 1840, . . ° ° 5 
29th Feb. 1840, - - - - 8 


1383 shares. 

Union Bank of Florida, 15th July, 1847. 

C. G. ENGLISH, 
Solicitor Union Bank. 

To the admission of which evidence the plaintiff, by its counsel, ob- 
jected, but the Court overruled the objection and allowed the same to 
be read in evidence, to which decision, the plaintiff excepted. 

The said defendants, by their counsel, then offered in evidence a 
deed of mortgage of certain slaves named in said inventories and ap- 
praisement, executed by said Samuel in his life time, dated the 
day of A, D. 18 and proved that said Mortgage was in suit 

36 
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for foreclosure in this Court, plaintiff ’s and counsel admitted that the 
same was assigned and in fact belonged to other persons than the 
Bank, which deed of mortgage is in these words : 

This Indenture, made and entered into.this 19th day of October in 
the year of our Lord one thousand eight hundred and forty, between 
Samuel Parkhill of the County of Leon in the Territory of Florida, 
of the first part and the Union Bank of Florida of the second part: 
Whereas the said Samuel Parkhill isjustly indebted to the said Un- 
ion Bank of Florida in several sums of money as follows, to wit : 

1. In a certain Bill of exchange dated 29th August, 1839, payable 
at ninety days after the fourth day of November, 1839, drawn on 
Hamilton & Co. of New York, in favor of William H. Brodie, for 
twenty-five thousand dollars, which bill, at request of said Parkhill, 
was not forwarded for acceptance and payment; and on which there 
is endorsed a payment of nine thousand three hundred and fifty dol- 
lars, as on the 22d February 1840. 

2. Also a certain note payable to order of John Parkhill, Esq., 
Cashier, dated 28th August, 1839, and payable at ninety days from 
the 24th October, 1839, for twenty thousand dollars, upon which note 
there is endorsed, July 18, 1840, a payment of three thousand nine 
hundred and twenty three 58-100 dollars. 

3. Also a bill of exchange dated 8th February 1837, drawn on 
Hamilton & Cole, of New York, by William H. Brodie, in favor of 
and endorsed by said Samuel Parkhill, for the sum of ten thousand 
five hundred dollars, payable six months after date, which bill was 
accepted by said Hamilton & Cole, and protested for non-payment. 

4. Also one other note dated 24th April 1839, for fifteen thousand 
dollars, signed by said Saml. Parkhill, and endorsed by William P. 
Craig, and payable eight months after date, upon which said note, the 
following payments are endorsed, to wit: on 21st January, 1840, the 
sum of ten thousand dollars, and on the Ist January-1840, the sum of 
one thousand and ninety nine 35-100 dollars. 

5. Also a bill of exchange dated 22d March, 1837, drawn by Wm. 
P. Craig in favor of, and endorsed by, Saml. Parkhill, upon Mait- 
land, Kennedy, & Co., at four months after date, for five thousand 
two hundred dollars, which bill was protested for non-payment. 

6. Also a certain promissory note dated January 4th 1840, paya- 
ble to, and endorsed by R. H. Berry, payable ninety days after date, 
for fourteen hundred and forty three 58-100 dollars. 
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7. Also a certain note dated January 10th, 1840, payable to, and 
endorsed by, John Parkhill, payable ninety days after date, for the 
sum of six thousand dollars. 

8. Also a certain other note dated 18th March, 1840, payable 
sixty days after date to the order of William P. Craig, and endorsed 
by him for the sum of ten thousand dollars. 

9. Also a certain other note signed by said Samuel Parkhill, da- 
ted January 19th, 1840, payable ninety days after date, to the order 
of and endorsed by John Parkhill, for the sum of five thousand dollars. 

10. Also a certain other note signed by said Samuel Parkhill, da- 
ted February Ist 1840, payable ninety days after date, to the. order 
of, and endorsed by, John Parkhill, for five thousand dollars. 

11. Also one other note dated October 19th 1840, and payable to 
the Union Bank of Florida, or its assigns, on demand, for the sum 
of thirteen thousand two hundred dollars. 

And whereas, the said Samuel Parkhill is desirous of installing 
the payment of said debts, notes and bills of exchange, so as to pay 
thereof twenty-five thousand dollars on or before the first day of April 
in the year one thousand eight hundred and forty one, and to pay an- 
nually thereafter, on or before the first day of April in each succee- 
ding year, the further sum of fifieen thousand dollars, until the whole 
of said debts with the interest thereon, shall have been duly paid 
and discharged: And whereas, the said Samuel Parkhill is desirous 
to secure the payment of said notes, bills, and debts, at the times 
and in the sums before stated: Now this Indenture witnesseth, that 
for and in consideration of the premises, and in further consideration 
of the sum of one dollar to him in hand paid by the said Union Bank 
of Florida, the receipt whereof at and before the sealing and delivery 
of these presents, is hereby acknowledged, the said Samuel Parkhill 
hath granted, bargained, sold and transferred, and by these presents 
doth grant, bargain, sell and transfer unto the said Union Bank of 
Florida, and to its assigns, the following slaves, together with the 
future increase of the females thereof, to wit: Prisley, 40 years; 
Lucy, 45; Mary, 17; Asia, 40; Henry, 10; Susannah, 35; Nan. 
cy Eppes, 17; Nancy Dowdy, 18; Ailsey, 28; Francis Smith, 17 ; 
Melinda, 16; Lucy, 18; Priscilla, 12; Ann Eliza, 16; Rosetta, 14; 
Rachel, 16; Martha, 8; Phillis, 25, and child; Dick, 30; which 
before named slaves were mortgaged to the said Union Bank of Flo. 
rida on the 6th November 1839, to secure the payment of the first 
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described bill of exchange, for twenty-five thousand dollars. Also 
the following other slaves and the future increase of the females 
thereof, to wit: Diana Clark, 24; Little William, 10; Martha, 9: 
Webb, 18; Irven, 18; Dick Petersburg, 17 ; Beckey, 20 ; Edmund, 
40; Patsey, 18; William Cary, 15; Henry, 11; Sarah Dawes, 
15; Willis, 15; Jerry, 18; Henry, 18 ; Diana Brooks, 20, a daugh- 
ter of Diana, 8; Black Ellen, 12; Smart, 35; Little Rosetta, 12: 
Gabriel, 12; Daniel, 12: ‘To have and to hold the said slaves, 
unto the said Union Bank of Florida, and to its assigns forever: Yet 
upon this condition, that if the said Samuel Parkhill, his heirs, &c., 
shall well and truly pay the debts herein before described by pay- 
ment of the several instalments described, at the times when the 
same shall become due and payable, then this indenture shall be 
null, void, and of no effect, else shall remain in full force and virtue. 
In witness whereof the said Samuel Parkhill hath hereunto set his 
hand and affixed his seal on the day and year first above written. 
SAMUEL PARKHILL, [Seal. | 
Signed, Sealed, and delivered in presence of 
Henry L. Rurcers, 
J. Ricnarpson, Jr. 


To the admission of which evidence the plaintiff by its counsel 
objected, but the Court overruled the objection and allowed the same 
to be read in evidence to the jury; to which decision the plaintiff 
excepted. 

The said defendants then called James T. Archer, who, being duly 
sworn in this behalf, deposed as follows, viz : 

In consequence of an advertisement in the month of November, 
1843, attended a sale before the banking house of the plaintiff, of 
(1428) fourteen hundred and twenty-eight shares of stock sold by the 
Union Bank of Florida—it was sold as the property of Samuel Park- 
hill, deceased, and was bid off by Col. John G. Gamble at one cent 
per share, premium ; some directions were given at the sale, but 
does not distinctly recollect what they were. Being cross-examined, 
said, does not know whether the sale was ever completed or not, does 
not know what was done after that. Does not recollect the terms 
of the sale which were announced ; it was cried by Henry L. Rut- 
gers, an officer of the bank. Being re-examined, says, he was the 
attorney for the estate of Parkhill, and attended said sale as such, in 
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consequence of seeing the advertisement—does not know whether 
any credit was given to the estate on account of the stock. 

Defendants then called Charles G. English, who being duly sworn 
in this behalf, deposed as follows: This statement which I have 
prepared as a statement of the original discounts for Samuel Park- 
hill on account of loans on pledge of stock, and the renewals of the 
same, of which the bond in suit is the last renewal, to wit: 
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Memorandum of Stock Notes discounted for 











| 





No Date of Entry. | Date of Note. | Note due. 
7th April, 1835 22d January, 1836 
1757 ; 3ist August, °36 | 3lst August, 1836 | 22d January, °37 
2023 | 14th December,’36 | 25th December,’36 | 25th Decemb’r,’37 
2199 | 26th January, ’37 | 25th Jan., "37 | 25th July, "37 
2248 | 8th February, ’37 | 10 February, °37 | 10th April, 37 
2569 | 8th May, ’37 | 13th April, 37 | 13th August, °37 
3429 | 12th April, *38 | 28th Decemb’r,’37 | 28th June, 38 
3962} 17th July,  °38|17th July,  °38 | 17th October, °38 
4013 | 29th July, 38 | 24th July, 38 | 24th October, °38 
4223 | 8th September, ’38 | 17th July, 38 | 27th Novemb’r,’38 
4236 | 15th Sept’r, °38| 15th Septem., ’38 | 14th Novemb’r,’38 
4264 | 22d Sept’r, 38 | 22d September,’38 | 22d October, °38 
4797 | 18th January, ’39 | 18th January, ’39 | 19th March, 39 
4883 | 5th February, ’39 | 5th February, ’39 | 6th April, 39 
4884 “ “ oe “ “ “ “ec “ “ 
5179 | 10th April, *39 | 9th April, 39 | 9th October, 39 
6180 “ “ “ “ “ “ “ “ “ 
6181) “ “ “ | 22nd March, °39| “ - od 
5352 | 15th May, 39 | 4th March, 39 | 4th November, ’39 
6292 | 30th October, ’39 | 12th October, ’39| 12th April,  °40 
6293 “ “ “ “ “ “ “ “ ‘6 
6294 “ “ “ “ “ “ “ “ “ 
6460 | 13th December,’39 | 7th November, ’39 | 7th May, 40 
7319 | 8th May, 40 | 15th April,  °40 | Ist June, "40 
7320 “ “ “ “ “ “ “ “ “ 
7321 “ “ “ “ bs “ “ “ “ 
7407 | 2nd June, 40 | Ist June, *40 | Ist October, °40 
7408 “ “- “cc “ “ ‘“ “ 6 “ 
7409 “ “ “ac “ “ ‘“ “ “ “cc 
710, « « “ |10th May, 7°40 | 10th Septem., *40 
W411); “« « “« | 4th June, 40 | 4th October, °40 
7784 | 10th October, 40 | 13th Septem. 40) “ = “ « 
— 7th November, ’40 | 7th October, °40 | 6th December, ’40 
‘869 “ “ “ “ “ “ “ “ “ 
7870 “ “ “ “ “ “ “ “ “ 
7871 “ “ “ “ “ “ “ “ “ 
7872; “ “ “ | 4th October, *40/); “ “ as 
8047 | Ist January, °’41 | 9th December, ’40 | 9th June, 46 
8048 ‘“ “ “ ‘ “ “ 9th September, "41 
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S. Parkhill by the Union Bank of Florida. 























Amount: | Discount |N. Proce’ds| Date of Payment. 
3,334 Subs’ted for Prioleau’s note 22d Jan. ’36. 
3,333 267 43] 3,065 57 | 26th January,1837 | Arrear of inte- 
333 37 26 93 306 24] 12th April, . [rest 160 03 
3,333 136 28} 3,196 72) “ - ~ 
4,000 56 3,944 9th May, 37 
4,000 112 3,888 12th April, 38 
7,666 631 21} 7,034 96} 5th February, ’39 | Arrear of inte- 
50,000 1,044 47] 48,955 53) “ . = [rest 317 76 
12,300 256 93) 12,043 07) “ ea - 
20,000 417 79} 19,582 21) * sg “| Int. from 27th 
6,483 22} 9220] 6391 02, « « “ [Aug. 1538 
16,982 08 128 31] 16,853 77] 18th January, ’39 ; 
4,500 64 4,436 10th April, 39 
. 88,783 22 | 1,262 72| 87,520 50) “ - * 
7,666 17 109 03} 7,557 14] “ - eg 
88,783 22 | 3,630 27| 85,152. 95 | 31st October, 39 
7,666 313 45] 7,352 55) “ - S 
4,500 201 4,299 - - i 
13,333 33 545 07| 12,788 26} 5th December, ’39 
88,873 22 | 3,630 27 | 85,242 95] 8th May, 40 
7,666 313 45) 7,352 55) * ” . 
4,500 184 4,316 “ « «“ 
13,333 545 11/| 12,788 22} 2d June, *40 
4,732 67 52 59] 4,680 08; * - - 
88,783 22 986 45|87,796 77) “ sa soe 
4,500 50 4,450 “ “ “ 
533 14 70 518 30} 7th November, ’40 
4,732 67 130 43) 4,602 24) “ = ad 
88,783 22 | 2,446 49| 86,336 73) “ “i ss 
13,333 33 367 40 | 12,965 93} 10th October, °40 
4,500 124 4,376 7th November, ’40 
13,333 33 74 08 | 13,259 25] * ” = 
4,500 64 4,436 Ist January, °41 
75,583 22 | 1,074 99|'74,508 23) “ = - 
13,333 33 189 63/ 13,143 70; “ ” ' 
4,732 67 67 32) 4,665 35); “ = i 
533 7 95 525 05) “ . . 
94,182 22 | 3,851 04/ 90,381 18 
4,500 274 4,226 26th August, °45 
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interest was always required to be paid in advance, but it was not 
always so paid in advance. Samuel Parkhill’s stock notes frequently 
lay over, as will be seen from the statement. Where a note would lie 
over for some time, and then be renewed, interest would be calcula- 
ted from the maturity of the old note to the time of renewal, and then 
in advance upon the renewal for as long a period not more than 
twelve months, as the stockholder desired. Cross examined. By 
this operation, the bank would lose the profit upon the interest so 
deferred. Discount is the counting off the interest, and there is a dif- 
ference between interest paid in advance, and interest paid alter the 
lapse of the time. The bank would lose by the operation upon the in- 
terest. Re-examined. Proves resolution declaring Parkhill’s stock 
forfeited, to wit: Copy of Resolution adopted by the Board of Direc- 
tors of the Union Bank of Florida at their meeting Ist November 
1343: Resolved, that the shares of stock standing in the name of 
Samuel Parkhill on the books of the bank are forfeited by non-pay- 
ment of interest, and that the same be advertised and sold as directed 
in the amendment of the charter of the bank passed, approved on the 
lst March 1839, and subsequently accepted by the stockholders. 
Says that Rowlett’s tables were always used by the bank ; by those 
tables, the days less than a month are calculated at 360 days to the 
year, the year is composed of three hundred and sixty-five days, and 
the months as aliquot parts of the year. 

Defendants then called Henry L. Rutgers, who being duly sworn, 
deposed as follows: He has attended to the business in bank of re- 
newing stock notes—the bank required the interest to be paid in ad- 
vance, and so took it whenever it could get it—stock notes frequently 
lay over—when such was the case, the interest was paid from the 
time the note fell due, to the time of renewal, and as much interest 
in advance as the party was willing to pay, not exceeding twelve 
months interest. 

Interest is always calculated in bank, for convenience, by Row- 
lett’s tables ; by these tables, interest for days less than a month, is 
calculated at 360 days to the year. This is the only peculiarity. 
Does not recollect a case of an executor or administrator renewing a 
note in bank ; if any such had been offered, would have applied to 
the President for instruction—stock notes or bonds are discounted, 
and the interest taken in advance whenever the bank could get it. 
Cross examined. Says the notes of Samuel Parkhill frequently la y 
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over for some time—that pursuant to an advertisement, and under 
the amended charter of 1839, on the 18th November, 1843, the stock 
of Samuel Parkhill, consisting of thirteen hundred and eighty three 
shares, was offered for sale, and knocked off to John G. Gamble, at 
one cent per share, he having thereby the privilege to secure the 
shares, which was never done. The stock still continues to stand 
at the credit of Samuel Parkhill on the books of the bank—Colonel 
Gamble, who bid off the shares, did not pay the one cent per share, 
neither did he secure the stock according to the requisitions of the 
charter : in other words, he did not complete the purchase. Witness 
produced copy of the advertisement, to wit : 
Unton Bank Swares. 

By order of the Board of Directors of the Union Bank of Florida, 
the following shares in the capital stock of said bank will be offered 
for sale at public auction, to the highest bidder, before the front door 
of the banking house of said bank, in the City of Tallahassee, be- 
tween the hours of 11 o’clock, A. M. and 3 o’clock, P. M., on Sat- 
urday, the 18th day of November, 1843, said shares being forfeited 
under the amended charter of said bank, for non-payment of inter- 
est upon stock notes, viz: Samuel Parkhill, 1,428 shares. 

JOHN G. GAMBLE, President. 

Tallahassee, Nov. 2, (7,) 1843. 

Re-examined.—Said there were forty-five (45) shares of cash 
stock which were not offered for sale—they still remain at the credit 
of Samuel Parkhill—the bank had loaned forty-five hundred dollars, 
the full nominal value, onthem. The stock offered for sale was bid 
off at one cent. per share. Being asked if he had never said the 
bidding was for one cent per share premium, answered he had, and 
by which he meant one cent per share, for the privilege of securing 
the nominal amount of the share by mortgage on lands and slaves. 
Being asked by defendant’s counsel, if he had bid one cent per 
share for the shares, would he be entitled to a transfer of the shares, 
on payment of the one cent per share bid, he answered no—he would 
have to pay the one cent per share, and also secure the nominal 
amount of the shares by mortgage on lands and slaves, or pay the 
one hundred dollars per share, besides the one cent. That stock had 
been sold bona fide at 25 per cent. premium at sales by individuals, 
and sales on forfeiture by the bank—that in all the stock notes days 
of grace were added and the interest calculated, and as for four 

37 
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days, and then were calculated by days. If the cash stock had been 
sold at one cent per share premium, the purchaser would have had to 
pay one hundred dollars, and one cent per share. 

Again cross examined.—Said the board of stockholders kept a re- 
cord or minutes of their proceedings—the proceedings of each meet- 
ing were signed by the chairman and countersigned by the secretary. 
The book shown him is the record book, or minutes of the stock- 
holders proceedings. Reads to jury the minutes or record of a meet- 
ing held 4th January, 1840, accepting the amendment of the charter, 
passed in 1839, to wit: 

At a meeting of the stockholders of the Union Bank of Florida, 
held on the 4th day of February, 1840, pursuant to adjournment, 
Mr. James Gadsden submitted the following resolution: Resolved, 
That the stockholders do approve and accept as part of their char- 
ter the amendment thereof, passed by the Legislative Council, and 
approved by the Governor of Florida, in the following words, viz: 
An act to amend an act entitled an act to incorporate the subscribers 

to the Union Bank of Florida, approved Ist March, 1839. 

Src. 1. Be it enacted by the Governor and Legislative Council of 
the Territory of Florida, That, if any stockholder who has hereto- 
fore or may hereafter obtain a loan upon the pledge of stock, as is 
contemplated in the twenty-ninth section of the act to which this is 
an amendment, shall neglect to renew or pay up his stock note, for 
the space of thirty days after the same shall have become due, the 
shares so pledged shall be forfeited to the bank, and any premium 
that may be received from the sale thereof shall accrue and be added 
to the surplus profits of the bank. 

Src. 2. Be it further enacted, That it shall be the duty of the 
Board of Directors, when any share may be forfeited as aforesaid, 
to proceed to sell the same at public outcry to the highest bidder, 
before the banking house in the City of Tallahassee, after giving 
ten days’ notice, by publication in all the papers published in Talla- 
nassee, of the time and place of sale, and the purchaser shall, within 
ten days thereafter, execute to the bank the bonds and mortgages ne- 
cessary to constitute him a stockholder, and be subject to the same 
rules, regulations and restrictions, and to be entitled to the same 
rights, privileges and immunities as are guarantied to an original 
stockholder : Provided, That the sale and forfeiture of shares shall 
not operate to divest the bank of any lien which it may have had on 
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the property of the defaulting stockholder, but the same shall remain 
bound for the security of any debt he may owe the bank, whether as 
payer, endorser, or surety, until the same shall have been fully sat- 
isfied. ; 

On this resolution, much debate ensued—after which, Mr. Richard 
H. Long called for the ayes and noes on its passage, when the fol- 
lowing vote was taken : 

Ayes.—Messrs. R. W. Alston, R. C. Allen, J. G. Anderson, H. 
W. Braden, T. A. Bradford, R. H. Bradford, Edward Bradford, E. 
E. Blackburn, S. J. Baker, Wm. Bailey, T. M. Bush, Bruton & 
Zeigler, T. P. Chaires, W. P. Craig, John A. Craig, J. W. Dab- 
ney, C. H. Dupont, A. F. Duval, F. Eppes, F. Fitzgerald, J. G. 
Gamble, Robert Gamble, James Gadsden, A. M. Gatlin, S. Park- 
hill, C. Rouse, H. V. Snell, J. B. Taylor, Richard Van Brunt, T. B. 
Watson, George T. Ward, J. M. Gilchrist, I. R. Harris, A. F. 
Holmes, John Judge, J. W. Lea, Thomas Livingston, J. H. T. Lor- 
imer, Banks Meacham, J. C. McGehee, John Miller, J. G. McMil- 
lan, R. K. West, D. C. Wilson, W. Wyatt, A. Myrick, B. F. Whit- 
ner, Robert W. Williams. 

Noes.—Thomas Brown, R. Hayward, L. G. Lamb, Richard H. 
Long, M. C. Livingston, John N. Partridge, and Jacob Robinson, 
who voted in this our right as stockholders, and in virtue of their 
premises, the vote stood 10,027 votes for the resolution, and 353 votes 
against it. 

Mr. Richard H. Long asked leave to file a protest against the 
resolution, which was granted. 

Defendants then offered and introduced in evidence a judgment 
and execution in favor of Henry Bond, against Martha Ann Park- 
hill, administratrix of the estate of Samuel Parkhill, to wit: 

At a Superior Court for the County of Leon, continued and held 
at the Court House in the City of Tallahassee, on Thursday, the 5th 
day of May, A. D., 1842. Present, the Honorable Samurt J. 
Dovetas, Judge. 

Henry Bond, plaintiff, 
vs. 
Martha Ann Parkhill, administratrix of S. Park- 
hill, deceased, defendant. 

This day came the plaintiff by his attorney, and the defendant 

being solemnly called came not: therefore it is considered by the 


In assumpsit. 
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Court, that the plaintiff recover against the defendant the sum of 
twelve thousand four hundred and forty-six and 14-100 dollars, the 
damages which the plaintiff has sustained by occasion of the defen- 
dant’s intestate’s non-performance of the promises and assumptions 
in the declaration mentioned, to be levied of the lands and tene- 
ments, goods and chattels of Samuel Parkhill, deceased, in the hands 
of the defendant to be administered, and his costs by him about his 
suit in this behalf expended, and the said defendant in mercy, &c. 
[Copy fi. fa.] 
Tue Territory or Froripa. 

To all and singular the Marshals of said Territory—Greeting : 

We command you, as oftentimes before we have commanded, that 
of the goods and chattels, slaves, lands and tenements of Samuel 
Parkhill, deceased, in the hands of Martha Ann Parkhill, adminis- 
tratrix, to be administered, you cause to be made the sum of twelve 
thousand four hundred and forty-six dollars and fourteen cents, which 
Henry Bond lately, on the 5th day of May, 1842, recovered in our 
Superior Court for the County of Leon, in the Middle District, as 
well for his damages which he hath sustained by the occasion of the 
non-performance of certain promises and assumptions by the said 
Samuel Parkhill in his life time to the said Henry Bond lately made, 
and likewise the sum of , which to the said Henry 
Bond in the same court adjudged, for his costs by him in that behalf 
expended, together with lawful interest on said damages, from the 
rendition of said judgment until paid, and the costs of this writ and 
of your proceedings hereon; and that you have the said sums of 
money before the judge of our said court, at Tallahassee, within 120 
days from date, to render the said H. Bond the sums aforesaid, and 
have then and there this writ. Witness Richard T. Birchett, clerk 
of our said court at Tallahassee aforesaid, this 28th day of October, 
A. D., 1843, and of the independence of the United States the sixty- 
eighth year. 

[Szat.] R. T. BIRCHETT, Clerk. 

[ Endorsed. } 

Menu.—This execution is entitled to a credit of seven thousand 
four hundred and ninety-two 46-100 dollars, as appears by the return 
on the alias fi. fa. returned to this office. 

Test : R. T. B., Clerk. 

By virtue of this execution, I have this day, 30th October, 1843, 
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levied on one hundred and two negro slaves, the property of defen- 
dant, a schedule of which is attached to execution No. 2,115. 
J. G. CAMP, Marshal. 
By A. A. Fisuer, Deputy Marshal. 

Defendants also called James E. Broome, Judge of Probate, who, 
being duly sworn, deposed that the commissions due defendant, Mose- 
ley, on the account of his administration, excluding the 184 slaves 
sold. by John G. Camp was $377 76—if those slaves are to be con- 
sidered as administered upon, then he will be entitled to commis- 
sions to the sum of $3,799 74. Ifall the property contained in the 
inventories is to be considered as chargeable for commissions, then 
the sum will be assessed at $4,807 26. 

Defendant’s counsel then asked the plaintiff’s counsel for an ad- 
mission that the one hundred and eighty-four slaves sold by Camp 
were included in the inventories and appraisements exhibited, and 
also in the stock mortgages heretofore introduced—to which, with the 
additional fact that the defendants herein are now suing the purcha- 
sers for the same slaves, is assented to by both parties, and these 
facts to be considered as proved. 

Defendant’s counsel then moved to introduce the vouchers reject- 
ed by the Judge of Probate, viz : two receipts for payments made to 
Mrs. Martha Ann Manly, on account of her dower interest, and on 
account of James T. Archer, and to have allowance therefor, to wit : 

Received, Tallahassee, 27th March, 1846, of W. D. Moseley, 
administrator de bonis non on the estate of Samuel Parkhill, de- 
ceased, five hundred and sixty 24-100 dollars, on account of my wife’s 
dower in said estate for the year 1845. H. MANLY. 

$560 24-100. 

Received of W. D. Moseley, administrator de bonis non of the 
estate of Samuel Parkhill, the following notes in part payment of my 
wife’s dower out of said estate, to wit: Edward Houston, R. A. Shine, 
J. S. Bond’s note for $352, with a credit by J. G. Gamble, of $129 ; 
L. H. Branch, Joseph Branch and E. Bradford’s note for $80, credit 
by 9 90-100 dollars ; ‘Thomas Lang, John Hardin and W. 8. Mur- 
ray’s note for $64, credited with $8; R. A. Shine, Edward Hous- 
ton, and J. B. Bull’s note for $176; R. W. Alston, Minor Walker 
and Thomas Gordon’s note for 144 dollars, credited with 94 50-100 
dollars; H. Bond, J. W. Argyle and W. F. Lloyd’s note for $64; 
T. A. Bradford, E. Bradford and L. H. Branch’s note for $20. 

H. MANLY. 
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Received of William D. Moseley, administrator de bonis non of 
the estate of Samuel Parkhill, the sum of fifty one dollars on account 
of moneys paid by me to the Clerk of Leon Circuit Court for ex- 
penses and costs on appeals taken by the administrators to the Su- 
preme Court of the State, 28th February, A. D. 1846. 

JAMES T. ARCHER. 

To the introduction and allowance of the payments made to Mrs. 
Manly, widow of said Parkhill, the plaintiff, by its counsel, objected, 
because her allowance or share in the personal estate of said Sam- 
uel Parkhill had not been allotted and set apart to her as provided by 
law, but the Court overruled the objection, and allowed the receipts 
to be read in evidence to the jury: to which the plaintiff, by its coun- 
sel, excepted. 

Defendant’s counsel then moved to introduce evidence under the 
said issue of plene administravit of the liability of defendants for 
counsel fees and expenses of the administration on the ground of a 
right of retainer to that extent, to the admission of which evidence 
the plaintiff, by its counsel, objected: but the Court overruled the 
objection and ordered the evidence to be admitted ; to which decis- 
ion the plaintiff excepted. 

And thereupon, under said decision, the defendants introduced 
Medicus A. Long, who being duly sworn deposed, says he is aware 
of the services rendered the administrators by their counsel, in the 
~ following suits, to wit: The foreclosure suit brought by the bank 
against Mrs. Manly and her husband ; was present at the trials in 
the Superior and Supreme Courts. He also knows of the detinue 
suits now pending brought by the administrators of Parkhill, said to 
be some twenty in number, for all which and other services he 
thinks the sum of three thousand or thirty-five hundred dollars, in- 
cluding the present suit, a reasonable charge. 

Also Simon Towle, a witness duly sworn in this behalf, who de- 
posed that certain suits for slaves had been brought in Louisiana, 
fifteen slaves in number, there were two purchasers of these slaves. 
Defendants are liable for costs of suit there, if they fail, and also for 
counsel fees ; no sum of the latter has been agreed upon, would prob- 
ably be some three or four hundred dollars if unsuccessful—if suc- 
cessful, it may anfount to seven or eight hundred dollars. 

Also John B. Keen, who deposed that the Clerk’s office of the 
Circuit Court had claims for fees against defendants as administra- 
tors—two hundred dollars would cover the amount. 
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Also recalled Judge Broome, who deposed that the defendants as 
administrators of Parkhill, were indebted to his office from two hun- 
dred to two hundred and twenty dollars ; it is for fees in the audit of 
accounts. 

And here the defendants rested their cause. 

Plaintiff, by its counsel, then introduced the mandate of the Su- 
preme Court reversing the judgment of the Union Bank of Florida, 
against Manly and wife, administrators of S. Parkhill, to wit : 

State or Frorrpa. 
To the Honorable the Judge of the Circuit Court of the Middle Cir- 
cuit of Florida in and for Leon County—Greeting. 

Whereas, lately in the Superior Court of the Middle District of 
Florida in and for the County of Leon, before you in a cause between 
the Union Bank of Florida, plaintiff, and Martha Ann Manly and 
Hiram Manly in right of his wife, said Martha, administrators of 
Samuel Parkhill, deceased, defendants, the judgment of said Superior 
Court was in the following words, to wit: This day came the par- 
ties, by their attorneys, and the plaintiff, by its attorney, filed its spe- 
cial demurrer to the defendant’s rejoinder to the plaintiff’s replica- 
tion filed herein to the defendant’s amended plea puis darrien con- 
tinuance filed by leave of the Court on the 24th February last, in 
which demurrer the defendant’s joined: Whereupon the matters of 
law arising upon the plaintiff’s demurrer to the said rejoinder being 
argued, it seems to the Court here, that the said rejoinder and the 
matters and things therein alleged, are not sufficient in law to bar 
or preclude the plaintiff from having and maintaining its action afore- 
said against the defendants. Therefore it is considered by the Court, 
that the said plaintiff recover against the said defendant, the sum of 
$94,182 22-100 parcel of the debt in the declaration mentioned and 
the sum of $27,982 65-100 its damages, making together the sum of 
one hundred and twenty two thousand one hundred and sixty four 
dollars and eighty seven cents, and its costs by it about its suit in 
this behalf expended, to be levied of the goods and chattels, slaves, 
lands, and tenements, of the said intestate Samuel Parkhill, deceased, 
in the hands of the defendants to be administered, and the said de- 
fendant in mercy, &c., as by inspection of the transcript of the rec- 
ord of the said Superior Court which was brought into the Supreme 
Court of the State of Florida, by virtue of a writ of error, agreeably 
to the act of the Legislative Council of the Territory of Florida, con- 
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tinued j in force in this State by the Constitution of this State in such 
case made and provided, fully and at large appears: And whereas, 
at the January term, in the year of our Lord one thousand eight hun- 
dred and forty-six, the said cause came on to be heard before the said 
Supreme Court on the said transcript of the record, and was argued 
by counsel ; on consideration whereof it was considered by said Su- 
preme Court, that the said judgment of the Superior Court for Leon 
County, be reversed, annulled, and set aside, and that the plaintiffs 
in error recover against the said Union Bank of Florida, the defen- 
dant in error, their costs by them about this suit in this behalf ex- 
pended, which costs amount to the sum of $25,89-100. 

You therefore, are hereby commanded, that such proceedings be 
had in said cause as according to right and justice and the laws of 
the State of Florida, ought to be had, the said writ of error notwith- 
standing. Witness the Honorable Thomas Douglas, Chief Justice 
of said Supreme Court, at Tallahassee, this fourth day of May, A. 


D. 1846. 
[Seal.] M. D. PAPY, 


Clerk Supreme Court. 

Also the judgment of the Circuit Court and dismissal of suit therein, 
to wit: At a Circuit Court for the County of Leon, continued and 
held at the Court House in the City of Tallahassee, on Saturday the 
9th day of May, A. D. 1846: Present the Honorable George W. 
Macrae, Judge, &c. 

The Union Bank of Florida, plaintiff, 
vs. 
Martha Ann Manly, and Hiram Manly, in right of his } In debt. 
wife, said Martha, administrators of Samuel Parkhill, 

deceased, defendants. , 

This day came the defendants by their attorney, and presented to 
the Court here, the mandate of the Supreme Court of this State, to 
which an appeal had been taken by the defendants from a judgment 
heretofore rendered in this cause, by which mandate it appears that 
the judgment heretofore rendered in this cause was reversed, annul- 
led and set aside, and that the cause be ordered to be remanded to 
the Circuit Court for Leon County, with directions to that Court that 
such proceedings be had in said cause, as according to right and jus- 
tice and to the laws of Florida ought to be had. It is, therefore, or- 
dered that the judgment heretofore rendered in this cause in the Su- 
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perior Court for the county of Leon be annulled and set aside, and 
that the said defendants, as administrators as aforesaid, recover 
against the said Union Bank of Florida their costs by them about 
their defence in this behalf expended, as well in the said Supreme 
Court, as in the said Superior and Circuit Courts, to be taxed by the 
clerk of this Court. 

The said plaintiff offered in evidence sixty-nine bonds of the Ter- 
ritory of Florida, issued and negotiated by the Union Bank of 
Florida, under its act or charter of incorporation, amounting to the 
sum of sixty-nine thousand dollars, being the amount for which the 
slaves of Samuel Parkhill, in the said nine stock mortgages, were 
held and bound ; for the purpose of showing that the plaintiff had, 
by taking up the said bonds of the territory, relieved the property 
from any lien, real or pretended, of the said Territory of Florida 
upon the mortgages in question, or so much of the property speci- 
fied and conveyed therein. The plaintiff admitting that the security 
on all lands and negroes in the mortgage mentioned was in solido, 
and attached to all and every part of the same, and that the bonds 
offered were not the property of the bank, but held in trust by it for 
a creditor of the bank. But the Court refused to allow said evidence 
to go the jury—to which refusal, the plaintiff by its counsel excepts. 

This being all the evidence introduced, and the cause having been 
fully argued to the jury, the said plaintiff by its counsel prayed the 
Court to instruct the jury— 

That the Union Bank, for itself, and as trustee, a depository of 
the territory, and for the security of the territory itself, hath, by vir- 
tue of the stock mortgages offered in evidence in this case, and of 
the act of incorporation of the Union Bank, and the acts amenda- 
tory thereto, a lien on the mortgaged property covered by the stock 
mortgages of Samuel Parkhill, not only for the nominal amount of 
the mortgages for stock, but also for the amount of the stock note or 
loan of two-thirds, made to the stockholder, Parkhill, on pledge of 
stock, and which is sued upon in this action, with interest on such 
stock loan, and, therefore, the property contained in the inventory, 
and included in the said stock mortgages, are assets in the hands of 
defendant, Moseley, applicable to the discharge of the plaintiff ’s debt 
demanded in this action. 

Which instruction the Court refused to give, and the Court instruc. 
ted the jury as follows, to wit : 

38 
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1. That the capital of the Union Bank of Florida was raised 
through means of the territorial bonds—that these, though in form 
the obligation of the Territorial Government, were in effect and ac- 
tually bonds of the stockholders, the obligation by the Territorial 
Government, being assumed as a means to effect their negotiation in 
the foreign market. 

2. That the said bond and mortgage, executed to the bank by the 
stockholder, are, by the 8th section of the charter, intended to secure 
payment of the principal and interest of the bonds issued by the ter- 
ritory, and are in contemplation of law as if both bond and mortgage 
had been originally made and executed to the capitalist, or holder 
of the territorial bonds, by the stockholder. That so soon as the 
money was raised by sale of the bonds, the stockholder became 
debtor, and the bondholder, or capitalist, the creditor, the debt being 
secured primarily by the bond and mortgage of the stockholder, and 
again by the endorsement of the bank, and by the engagement of 
the territory. . 

3. That the bond and mortgage of the stockholder being payable 
to the bank, constituted the bank as agent and trustee to see princi- 
pal and interest paid agreeably to the terms of the bond and mort- 
gage. That so soon as the bank received the money, through the 
sale of the bonds at par, eo instanti the shares of stock were paid in 
full. 

4. That the bank cannot, through a judgment and execution in its 
favor, divert the mortgaged property from the purposes and objects 
designed by the mortgage and the charter of the bank, and that a 
sale thereunder is in violation of its trust and illegal. 

5. That the debt on which the present suit is founded is for a loan, 
and though secured, like every other debt of a stockholder, by his 
shares, is not secured, either directly or indirectly, by the mortgage 
of the stockholder. 

6. That an assignment of the bond and mortgage of the stockholder 
by the bank, in payment of territorial bonds, will entitle the assignee 
to coerce payment, through a sale of the property, on the terms pre- 
scribed by the mortgage, and that the bank itself may enforce sale 
thereof in such manner and for such purpose, but that said property 
may not, except by consent of all parties interested, be sold by the 
said bank in any other manner. 

To all which said several decisions, rulings, judgments, instruc- 
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tions and refusals to instruct the jury, as prayed for by plaintiff, 
the said plaintiff by its counsel excepts ; and forasmuch as the said 
several decisions, rulings, judgments, instructions and refusals to in- 
struct, do not appear of record, the said plaintiff by its counsel ten- 
ders this his bill of exceptions, and prays that the same may be signed, 
sealed and made part of the record, and it is done accordingly. 

[Szat. ] THOMAS BALTZELL, Judge. 

The defendants by their attorneys also excepted to various rulings 
of the Court, which exceptions were noted in the following bill of ex- 
ceptions filed by defendants : 

On the trial of this cause, the evidence was offered and admitted 
or refused, and other proceedings had, in all respects as set forth in 
plaintiff ’s bill of exceptions, to which bill of exceptions reference is 
here made by consent, to avoid useless repetition. 

Upon which state of facts and the pleadings, the Court gave the 
following instructions, to which the defendants by counsel excepted, 
save the second : 

1. That it is competent for a person obtaining a loan (on stock) 
to pay the interest in advance at the time of the loan, and such an 
arrangement freely and fairly made is not condemned or prohibited 
by the laws of usury, or by the charter of the bank. 

2. That the stockholder under the 29th section was entitled to a 
loan equal to two-thirds the amount of his shares—in other words, 
was entitled to the entire sum, without a deduction of interest, at the 
time of the loan. 

3. That it was competent for the stockholder, however, to waive 
his privilege of taking the entire two-thirds, and pay the interest in 
advance, as provided under the 28th section, and that such an ar- 
rangement is not illegal. 

4, That if the jury are of opinion that such an arrangment was 
made with the mutual consent and approbation of the officers of the 
bank and the stockholders, and became a custom and usage of the 
bank, thereby asserting and fixing such a construction that defen- 
dants are precluded by it, and cannot now complain of it. 

5. There being no pretence that more than ten per cent. interest 
was taken under this contract, or that there was any corrupt or wil- 
ful design to take more than the amount allowed by the charter, there 
is no forfeiture of the interest, as provided by the law of usury, or of 
the principal and interest, as. contended by the defendants. 











694 SUPREME COURT. 





Union Bank vs. Parkhill’s Admr’s—cross writs of error.—Statement of Case. 





6. That the taking interest in advance on the note sued on, except 
in pursuance of such wilful and corrupt design, was not illegal, and 
was not improper in this case. 

11. That there was no disposition or sale of the stock by the bank, 
as provided by the charter, and defendant is not entitled to a set off 
therefor. 

12. That if there was neglect of duty in making a sale as provi- 
ded, it was matter for suit, and to be compensated in damages, and 
not the subject of set off or payment. 

13. That the sale of shares by the bank was a cumulative reme- 
dy, and that it might élect either a suit on the note, or sell after for- 
feiture, and until satisfaction by one of the means, the note was not 
extinguished. 

14. If the jury are of opinion that the arrangement of reserving 
interest in advance 6n the stock note, was not with assent and free 
accord of said Parkhill, but coerced from him by the bank, and sub- 
mitted to as the only means of securing his rights under the charter, 
then the arrangement was illegal, so far as the exaction of interest 
was received in advance. 

Defendants by counsel then moved the Court to instruct the jury, 
as follows : 

1. That plaintiff had not power in loans under the 29th section of 
its charter, being stock loans to stockholders, to deduct interest in 
advance, or discount bonds or notes; which was refused by the 
Court. 

2. That plaintiff had no power by its whole charter, and the gene- 
ral law of the land in force, pending the whole of its stock loan trans- 
actions with defendant’s intestate, to take more than at the rate of 
eight per centum per annum interest in any case or in any manner, 
whether taken in advance, or paid subsequently ; which was refused 
by the Court. 

3. That interest on loans under the 29th section of the charter, 
could only be required to be annually paid up ; which was granted. 

4. That in calculating the interest due annually upon the stock 
loan of each stockholder, it was lawful only to calculate interest by 
the year, or proportions of a year; and if the jury believe from the 
evidence that at any time, at any of said stock loans or renewals for 
any number of days, or in discounting for days of grace, that interest 
was calculated by reckoning a day as the 360th part of a year, and 
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interest was so taken or deducted in the loan or transaction, that such 
calculation and taking or deducting was illegal ; which was refused 
by the Court, who gave in lieu thereof, “that in such case the excess 
of interest was illegal, and should be deducted.” 

5. That if the Jury believe from the evidence, that the bank, by 
taking interest in advance, upon any ofthe original stock loans which 
have resulted in and been consolidated in the paper now in suit, or 
by calculating a year at 360 days, took more than the rate of eight 
per centum per annum interest, that the plaintiff had no right by char- 
ter so to do, and cannot recover in this action; which was refused. 

6. That the plaintiff’s charter, is an enabling charter, and only 
gives power to do that which is expressly granted or necessarily im- 
plied in the granted powers. That plaintiff can do nothing which is 
prohibited, so as to give itself any right thereby ; and that in all 
things done or attempted to be done by the plaintiff, which are pro- 
hibited by the charter, or power to do which is withheld or not given, 
either expressly or by necessary implication, such acts or attempts 
are without law or authority, and as to them there is no charter or 
corporation, and out of such acts or attempts no contract or cause of 
action can arise, and as to the same there is no party on the side of 
the corporation, capable of contracting or of bringing an action for 
violation of contract, and no suit can be instituted or recovery had, on 
any such act or attempt beyond the law of its existence and na- 
ture. And that there is no express grant and no necessarily implied 
power to take interest in advance upon stock loans, or in any wise or 
mode on such loans, to take more than at the rate of eight per cen- 
tum per annum interest in the charter of the plaintiff; and on the 
contrary the taking of more than the rate of eight per cent. per an- 
num is expressly prohibited. 

Which was refused by the Court. 

7. That though by the general law in force pending these transac- 
tions, natural persons might take more thanthe rate of eight per cent. 
per annum, by expressing the same in the contract, yet in this case 
there is no evidence of any express agreement to give or take more 
than eight per cent. per annum, yet the bank being entirely a crea- 
ture of legislation, and expressly prohibited, could not take in any 
case, more than at the rate of eight per centum interest, and any 
attempt so to do could create no contract. 

8. That any contract by the bank under the 29th section, taking 
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or reserving more than at the rate of eight per centum per annum, 
is usurious, and by the charter, each stockholder is entitled to a credit 
or loan fully equal to two-thirds the amount of his shares, and Park- 
hill’s administrators are entitled to have a credit for all monies paid 
or withheld upon pretence of interest in advance, or beyond the rate 
of eight per centum per annum, together with interest on the same 
at the rate of eight per cent. from the time of such payment or with- 
holding, and the same may be allowed either by way of recoupment 
under the plea of judgment or money had and received in the plea of 
set-off; which was refused by the Court. 

9. That by the 29ih section of the charter, Parkhill, and his rep- 
resentatives after his death, were entitled to a loan equal to two-thirds 
the amount of his shares, to continue pending the existence of the 
the bank, subject only to the proviso, that the note or obligation should 
be annually renewed, and the interest paid up: That this proviso 
does not make a condition precedent or subsequent to defeat the loan 
and render the same payable or recoverable by action thereon, upon 
the stock obligation, but is simply directory to the officers of the 
bank and the stockholder, and further operates as an agreement or 
covenant to pay interest by the stockholder annually, and in default 
thereof gives a right of action for such interest only or to sell stock. 

Which was refused by the Court. 

10. The 9th being refused, counsel further prayed the Court to in- 
struct the jury—That if the proviso is to be considered as a condition, 
it could only be a condition subsequent to defeat the continuance of 
the loan, and if so, there were two conditions required, 1st—giving 
a note or obligation annually, 2d—paying up interest annually, and 
that the continuance of the loan could not in this case be defeated by 
failure to give an obligation annually, because that is rendered im- 
possible by the act of God, in the death of Samuel Parkhill, and act 
of law, which renders his representatives incapable of giving a new 
obligation of a character to bind the estate, or constitute a proper 
legal renewal of Parkhill’s obligation. And that if the jury believe 
that at anytime more than the rate of eight per cent. per annum has 
been intentionally taken by the bank upon this loan, or any part of 
it, embraced in the note in suit, then all interest is void and irrecov- 
erable, and all obligation to pay interest by Parkhill or his represen- 
tatives is done away with, by the act of the other party, and so there 
is in the case supposed no condition broken in this case to the contin- 
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uance of the loan, and it cannot now be recovered; which was re- 
fused by the Court. 

11. That, if there has been a valid sale of Parkhill’s stock, his 
representatives would in this action be entitled to recover its value as 
sold—and if there has been no valid sale, and Parkhill’s representa- 
tives are still the owners of the stock, the bank cannot recover in 
this action upon the stock note, because the administrators could not 
renew the note, and upon payment of interest would be entitled to 
keep the loan—and to give a judgment for the principal would be to 
give judgment against them to recover that which they have a right 
to keep, the interest only being due to the bank ; which was refused 
by the Court. 

12. That, by the second section of the amended charter, March 
1, 1839, it became the duty of the bank to sell, on ten days’ notice, 
the shares of any stockholder, which became forfeited under the first 
section of that act, and that the bank must show a compliance with 
this duty and the amount of sale, before it can sue on the stock note, 
and that the amount of such sale (except the premium) must be cred- 
ited to the owner of the stock ; which was refused by the Court. 

13, That the bank, after lawfully declaring Parkhill’s stock for- 
feited, and advertising and selling to the highest bidder, (if the jury 
believe such was the fact,) diverted all interest of Parkhill or his rep- 
resentatives at the moment of such sale, and they were in no manner 
responsible for the conduct of such purchaser, and could not, either 
by his failure or compliance with the charter, become re-invested, 
without their own express consent, with the ownership of said stock, 
or responsible for any conduct of the purchaser, or bound to enquire 
into the same, but had a right to treat the said sale as legal, and to 
insist upon all legal consequences therefrom arising ; which was re- 
fused by the Court. 

14. That, upon forfeiture, the bank was bound to sell, on ten 
days’ notice, and if it failed so to do, was responsible in this action 
for the highest rate at which sales had been made, or at least the par 
value of the stock, unless they proved it to be then worth less than 
par; which was refused by the Court. 

15. That the restriction in the 28th section of the charter to the 
bank, not to exceed the rate of eight per cent. per annum, is the 
“ expression” of the rate of interest which the bank could not ex- 
ceed, when no other rate is mentioned, and as a part of every con- 
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tract (as a limit) the bank might make—and if it is not such an ex- 
pression in this case, then no rate of interest is expressed, and the 
rate of eight per cent. could not be exceeded by the general interest 
law then in force ; and if the jury believe this has been exceeded in- 
tionally, (not by miscalculation or mistake,) then the defendants are 
entitled to recover all the interest paid since such excess was first 
taken ; which was refused by the Court. 

To which refusals, the defendants by counsel excepted, and prayed 
that this their bill of exceptions might be signed and sealed by the 
Court, and made a part of the record, which is done accordingly. 

[Seat.] , THOMAS BALTZELL, Judge. 

The plaintiff prosecuted a writ of error in this Court, to reverse the 
judgment rendered in the Circuit Court, and assigned errors in con- 
formity with the exceptions taken in the plaintiff’s bill of exceptions. 

The defendants also prosecuted a writ of error in this Court to re- 
verse the judgment, and assigned errors in conformity with the ex- 
ceptions taken by them at the trial, and specified in their bill of ex- 
ceptions. 

The questions arising on the errors assigned by the bank, were 
first argued. 

Thompson, in support of the errors assigned. 

Archer, contra, contended— 

That inasmuch as the verdict and judgment were in favor of the 
plaintiff (the bank), except as to the question of assets in the hands 
of the defendants, the only error assignable by the plaintiff is, that 
upon the pleadings and proofs in this case, the judgment should have 
been rendered for assets in hand, and not for assets guando acciderint. 
That all the other points raised in argument upon this assignment of 
errors, are irrelevant, and therefore, require no response. 

2. That the lands and slaves mortgaged by Samuel Parkhill to se- 
cure his subscriptions for stock in the Union Bank, were by the char- 
ter secured to the possession of the stockholder, (Samuel Parkhill,) 
until the maturity of the mortgages, to be held as a fund to redeem 
the outstanding obligations of the Territory issued to accommodate 
the bank, and upon faith and pledge of these mortgages, and the pro- 
perty therein contained—That to allow these slaves and lands to be 
sold by the bank under judgment and execution based upon the stock 
note or any accommodation paper, would be a diversion of this fund 
and a destruction of the indemnity secured to the Territory of Flori- 
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da—That therefore these lands and slaves, if in the possession of the 
defendants, are not assets in their hands liable for the payment ofthe 
stock note. 

3. That the shares of stock pledged for the payment of the stock 
note cannot be construed to embrace the lands and slaves mortgaged 
by the stockholder to secure the ultimate payment of his subscriptions 
to the bank—That upon failure of the stockholder to pay his annual 
interest on the stock note, the charter contemplated a sale of his 
shares of stock, not of his lands and slaves—That according to the 
testimony, such sale of the shares was made in this case, and a pre- 
mium bid for the stock. 

4. That the amendment of the charter, (1839,) on which the 
plaintiff mainly relies to establish that the property mortgaged for 
subscriptions of stock, is liable to sale under judgment on the stock 
note, is not obligatory upon the stockholders—That the original char- 
ter is a contract, and contains no provision for its amendment or al- 
teration, and cannot be amended or altered by the Legislature, except 
by the unanimous consent of the stockholders—That unless there be 
authority in the original charter for amendments, no subsequent 
amendment can bind any stockholder who rejects the amendment ; 
and if any reject it, it cannot bind the others, for it cannot be the 
law of the corporation unless it binds all. 

5. That the deposit of sixty nine Territorial Bonds in the registry 
of the Court calling for $69,000, does not relieve the incumbrance 
upon these lands or slaves, created by the stock mortgages.—Ict is 
admitted that the lands and slaves are thus mortgaged in solido for 
about double that sum—if these incumbrances can be relieved in this 
mode so as to make the property subject to execution, based upon the 
stock note—Territorial Bonds to the whole amount should have been 
deposited. 

6. That upon the proofs in this case, the finding of the jury as to 
the question of assets, was correct, and that by reason of any thing 
in the plaintiff ’s exceptions, the judgment ought not to be reversed. 


Randall, for the Bank, in reply : 


The object and purpose of the creation of this corporation were 
to promote certain ends, deemed beneficial to the public, viz : 
I. The introduction of foreign capital into the country, and as 
consequences to result— 
39 
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1. Greater extension and facilities to business. 

2. Diminution of the rate of interest. 

3. Increased facility to the State, of the power of taxation. These 
benefits were realized to the extent anticipated. 

Il. The “ bonus” secured to the State by the 23d section of the 
charter. This last benefit, it is admitted, has not been realized— 
nevertheless, its promise was a part consideration to the territory for 
the franchise granted. 

Principles of law applicable to this and other corporations. “ It 
possesses only those properties which the charter of its creation con- 
fers upon it, either expressly, or as incidental to its very existence. 
These are such as are supposed best calculated to effect the object 
for which it was created.” Opinion of Ch. J. Marshall, in Dart- 
mouth College v. Woodward, 4 Con. R., 544. 

These objects “‘ are such universally as the government wishes to 
promote. ‘They are deemed beneficial to the country, and this bene- 
fit, constitutes the’ consideration for the grant.” Ibid. 

Distinctive character of this bank, as compared with ordinary 
banks of discount and deposit— 

First and great distinction. The stockholders paid in no money, 
on account of their subscription for stock. The capital of the bank 
was borrowed on faith bonds of the Territory of Florida, payable to 
and endorsed by the bank, on the sale of which the fund was raised. 
Bonds and mortgages by the stockholders on their lands and slaves 
were made payable to the bank, to cover the amounts of their sub- 
scription, and to an amount equal to that for which the territory issued 
its bonds.. See 1st and 10th sections of Charter, Thompson’s Di- 
gest, 284, 287. 

By 11th section of the charter, Thomp. D., 288, the dank, and 
not the territory, was primarily to pay—although by the terms of the 
bond, the territory was absolutely bound to the bondholders. See 
13th and 14th sections of Charter. . 

Second. Another provision distinguishing this Union Bank was, 
that the stockholders, on the faith of their subscription thus secured, 
were entitled toa loan of two-thirds of their stock shares. 29th 
section of Charter. 

From a review of the whole charter, it results— 

I. That, though the faith of the State was pledged to raise the 
capital of the bank, yet the Joan, which brought this capital into the 
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vaults of the bank, was negotiated and made by the bank, and its 
proceeds to be subject to the management of the bank, under the 
terms of its charter, and as resulting negatively. 

II. The loan was not made to the State, nor to the stockholders 
of the bank individually, but to the corporation aggregate, the bank 
alone. See Ist, 10th, and 11th sections of Charter. 

III. That all mortgage securities taken by the bank, under terms 
of its charter, and contracts made in pursuance thereof, belong to the 
bank exclusively, in every legal sense. 

1. Such pledges were taken to the bank alone. 

2. They were to remain in custody and possession of the bank, 
by 9th section of charter. 

3. By same 9th section, the bank could transfer, release and dis- 
charge them, substituting others—releasing old stockholders and their 
property, and receiving new ones. 

Thus, then, the bank had full control of these securities, with no 
power reserved to the State to direct its action. If there was ‘any 
equity in the State to control or interfere with the subject, it was a 
latent equity, to be called into action by a suitable remedy, and not 
to be collaterally invoked by third parties. 

If the bank was a trustee, it was a trustee coupled with an interest 
and free to act, unless controlled by a court of equity acting directly 
on the subject, and at the instance of proper parties. 

But if it were possible that the mortgagors had any thing to do 
with the application of the trust fund, (if trust fund it is to be con- 
sidered,) then finally we reply, that payment, or tender to pay, must 
precede the application. 

Let the present defendants make payment, and its application will 
go, as they contend it should go, tothe bondholders of the bank, and 
to the release and indemnity of the State. 

The exhibition in court in this case of sixty-nine bonds, adequate 
to cover all the mortgaged property, and their tender in release of 
and indemnity to the State, prove this intended application. 

The case before the Court exhibits beyond question, that defen- 
dant’s intestate was largely indebted to the bank on his stock loan, 
and for arrears of interest for many years—with an enormous float- 
ing debt, and only partially secured, on accommodation paper. 

How is this large debt to be collected? By the forfeiture and 
sale of his shares of stock—say defendants—the only remedy se- 
cured to the bank, according to their agreement. 
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But the facts of this case, and the whole history of the bank, prove 
that this is no remedy at all. The shares now and for years, have 
been nothing worth—cannot be sold, on the terms of the charter. 
They could only be sold on the condition of a new stockholder sub- 
stituting other mortgaged property of equal value in place of the re- 
tiring stockholder. None such can now be met with—for it would 
be incurring a burden, a liability, with no prospect of advantage or 
safety. Even the loan of two-thirds of the amount of stock could 
not now be secured to the new stockholder, if he was willing to take 
it—for that yet remains with the defaulting stockholder, not collected, 
and not collectible, say defendants, until the expiration of the char- 
ter. 

We say that the forfeiture and sale of the “* shares,” provided for 


in the 29th section of the old charter, and by the amendment of 


1839, necessarily involves and carries with it the forfeiture of the 
property, real and personal, mortgaged to secure these shares. 

» This amendment of 1839 is said not to be valid or binding, although 
accepted by a large majority of the corporation, at general meeting 


of the stockholders. On principle and authority we affirm the con-— 


trary. The powers previously imparted to the company made it a 


legal being, an entity and a unit—acting not through the agency of 


its individual corporators, but in its aggregate and corporate ca- 
pacity. 

Its consent then to the amendment being expressed in the mode 
pointed out in the charter, binds and concludes as well those assen- 
ting to, as those dissenting from, the amendment. 

Samuel Parkhill, defendant’s intestate, in his life time voted with 
the majority to accept this amendment. Angel & Ames on Corp. 
p- 280, and cases cited. Withsul v. Gaither, 6 T. R. 388. Ex 
parte Rogers, 7 Cowen, 530, note. 

And now the main question which I have to discuss, properly ari- 
ses, and that is: 

Whether on failure of any stockholder, to renew his note or bond 
for his stock loan, and to pay the interest due thereon—and after a 
judgment at law upon said bond or note, it is competent for the bank 
to subject the mortgaged premises to execution in satisfaction thereof ? 

I. We hold that such a resort is indispensable to preserve the very 
existence of the bank, to enable it to observe its faith and obligations 
to the State, to its bondholders and general creditors. It is only ne- 
cessary to sustain the negative of this proposition, in the present 
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case, and in two or three more even of less magnitude, to wind up 
and close the institution in bankruptcy and ruin. 

The very end and object of its creation would be defeated by such 
a principle of construction. For unless the bank can collect its 
debts, it is obvious it cannot discharge its liabilities. Invoking here 
the principles announced by the Supreme Court of the United States 
in the Dartmouth College case—quoted in the outset—as applicable 
to the construction of charters, 

2. We proceed to the special facts and law of this case. 

The bond in suit is for a loan obtained by defendant, Parkhill, in 
his life time, under the 29th section of the charter—and “ on a pledge 
of his shares of stock.”” And now what does this pledge mean ? 

In ordinary banks, a pledge and forfeiture and sale of ‘“ shares of 
stock,” when those shares represented money paid, would insure a 
full satisfaction of the debt. 

In the Union Bank, unless the term “ shares of stock,” carry with 
it and involve also “the property pledged” to secure those shares, 
the forfeiture and sale of the shares simply and alone, as was at- 
tempted in this case, secure to the bank no return whatever. 

That surely was not the design of the chartér. By the 29th sec- 
tion, the stockholder can only obtain a loan by giving and renewing 
his notes, &c., “ for the repayment of the money annually and hav- 
ing paid the interest up.” 

If he do not pay the interest up, he cannot-renew his note or bond. 
At maturity if not renewed, is it not due and payable—principal as 
well as interest? How can this result be avoided? But on the 
other side, it is said the loan is permanent to the end of the charter. 

Now this we deny—and we challenge the production of a line or 
word in the charter which can sustain such an assertion. 

The 29th section speaks no such language—imports no such priv- 
ilege. 

Tie Joan is not to exceed one year. It is then limited. It is to 
be made upon condition precedent of renewing note and paying up 
interest. 

It is then not absolute—the right—but conditional. Being then a 
loan for one year, when past due and not renewed or paid, what is to 
become of it? May it not be sued for and recovered? So the Court 
below decided and gave us a judgment. © But how is it to be satisfied? 

It is in evidence in this cause, that except the property mortgaged 
to this bank, Parkhill’s estate has none other, is utterly insolvent. 
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Why then may not the plaintiff, the judgment creditor, holding this 
very property mortgaged to secure this very debt, apply it to its sat- 
isfaction? 

We know of no principle of law or equity without the charter, to 
prevent it. 

If its right to do so, be kept in abeyance, be suspended to the end 
of the charter, its final resort will be utterly valueless. 

And now looking to the terms of the charter in this connection, 
and particularly of the 9th section, we éonfidently assert : 

_ 1. That at their creation “the shares of stock” and “ the mortga- 
ged property,” which secured them, were intimately blended, and 
formed one subject of property, were in fact convertible terms. 

2. That when loaned on the terms and conditions of that section, 
by the substitution of money—of cash for property—the Joan con- 
tracted on the faith of this subject, attached not to the “ shares” 
alone, but to the “ property.” The words “such loans as may have 
beén made on the faith of it,” refer for their antecedent to the word 
“ property” in the line above—the word “ property” is the only an- 
tecedent. 

This 9th section preceding the other sections which bear upon this 
point, furnishes the cardinal rule of construction to them all, and to 
be made sensible, they must be made consistent therewith. 

Now refer to the 22d section and it will be seen that to secure 
any remedy for the debt of the retiring stockholder, this same iden- 
tity of * shares” and “ property mortgaged,” must be maintained ; we 
see by that section that while the shares pass to the new stockholder; 
the lien for the debt attaches to the property pledged by the old or 
retiring stockholder. 

See next the 26th section and note the terms “ mortgages for loans” 
as there used. They are said to be “ for loans given by virtue of 
this act.” Then the “ mortgage” is by the very terms of the act, to 
secure the “ loan” as well as the “ stock note or bond.” 

How utterly does this reading repudiate the notion on the other 
side, that the mortgage was given only to secure the latter, the stock 
bond or note—while the “shares” alone were held to secure the 
loan. 

The 27th section sustains our construction also. “ Any individual 
who shall have obtained from said bank ‘a loan,’ segured by mort- 
gage,” &c. The term “loan” here is generally used, and applies 
as well to “ stock loans” as others. 














JANUARY TERM, 1849. 705 





Union Bank vs. Parkhill’s Admr’s—cross writs of error.—Arg’nt of Counsel. 





In answer to the position advanced on the other side, that, until 
the expiration of the charter, the interest only, and not the principal 
of the loan can be collected by the bank, let the 22d section be again 
referred to; and it will be seen that, in cases of default of payment, 
* the debt,” thé whole debt, and not mere “ interest,” is recoverable, 
and that upon “ failure of payment,” and not at the end of the charter. 

This critical analysis of the charter, then, leads to the same con- 
clusion, that an inquiry into the spirit and object of the institution, 
and the means essential to_its successful operation, if not to its very 
existence, would conduct us; and we respectfully suggest to the 
Court, that convinced, as they must be, of the necessity of the resort 
to secure payment, for which we contend, the judicial eye of the 
Court should be directed to the charter, with a view favorable to the 
construction for which we contend. But we ask for no strained or 
forced construction, but that their ordinary meaning be given to or- 
dinary terms. 

An objection has been made to the use by the bank of Rowlett’s 
tables for the computation of interest. A full and satisfactory an- 
swer to that objection will be furnished by my associate counsel, Mr. 
Thompson. 

Another objection and ground of defence has been taken to our 
recovery, on the ground of the practice of the bank in exacting in- 
terest in advance, or by way of discount, as in this case, on stock 
loans. That objection, too, will be more fully considered and an- 
swered by Mr. Thompson. But I may here briefly state, that the 
only section in the charter which regulates the rate of interest, the 
28th section, gives the power to the bank of deducting the interest 
in advance, both upon “ loans and discounts.” 

Moreover the uniform practice from the beginning of the bank— 
the acquiescence of all parties, and the fact that it was adopted in 
good faith, being a provision against the interest of stockholders, and 
in favor of the territory and creditors of the bank—make it a matter 
of public policy to sustain the usage, if possible. Nay, to allow one 
of the corporators to escape from his debt on this ground, would be 
to offer him a premium for his own error or misconduct, and at the 
expense of honest creditors. 





This cause was further argued on the questions arising upon the 
errors assigned by the defendants. 
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Brockenbrough, for the administrators : 

1. To prove the plaintiff’s case, it must show a grant. 

The corporation is extinct. This bank was incorporated by the 
act of the Governor and Legislative Council of the Territory of 
Florida, on the 13th February, 1833—amended on*the 14th Feb- 
ruary, 1835—again in 1836, and March 1, 1839. 

By the 15th section of the act, 1833, it is created a body politic 
and corporate, for and during the term of forty years from the pas- 
sage of that act. , 

By act of Congress, 3d of March, 1845, Florida was declared to 
be a State of the United States of America, and thereby admitted 
into the Union on equal footing with the original States “in all re- 
spects whatsoever.” 

The question is, whether the corporation did not perish on the 3d 
of March, 1845, notwithstanding its forty years’ grant? To deter- 
mine this, we must look to the power of the grantor. 

The grant was made by the Governor and Legislative Council.— 
The first act of the establishment of a Territorial Government, 
March 30, 1822—3 Story’s Laws, 1828— invests the power of leg- 
islation over all rightful subjects of legislation—not violating the laws 
or constitution of the United States, or the right to religious free- 
dom—in a Governor and thirteen discreet persons, to be appointed 
annually by the President, by and with the consent of the Senate. 

The act of 3d March, 1823—3d Story, 1902—made no altera- 
tion in this respect. 

The act of May 15th, 1826—3 Story, 2025—only altered this 
system so far as to make the council elected by the people, instead 
of the President and Senate; and all subsequent acts have not 
changed the investiture of the powers, but only added to the numbers 
of the council, and erected it into two houses, and in all, the unlimi- 
ted power of repeal is reserved to Congress. 

The question will not be made, whether this legislative power 
could grant a charter to a bank, to be valid during the Territorial 
Government. But the power to make such a grant, to exceed the 
territorial life, is denied, as a general proposition, and specially with 
regard to Florida. 

Assuming this power to be as great as the power of Congress over 
Florida, (and it could not be greater)—let us suppose that this grant 
had been made by the same charter, directly by act of Congress, 
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with or without the power of repeal, which was reserved over all 
acts of the Legislative Council, the act or grant must be held re- 
pealed and annulled, by the admission of the State upon an equal 
footing with the original States—or in other words, the grant of for- 
ty years must always have had the implied and necessary limitation 
going with it, “ provided the territory shall so long continue”—be- 
cause, in addition tothe great questions of right and of constitutional 
law, the whole charter shows that the existence of the territory is 
incorporated with its own existence in every fibre, and is absolutely 
necessary to it. The one could not be destroyed without the other. 
The 25th section, providing for exemption from taxation, manifestly 
considers the existence of the territory and continuance of the char- 
ter as co-lerminous. 

Apart from all reserved and implied power of repeal or implied 
limitation in the grant, the very act of admission must annul the 
grant. States cannot be admitted, except on an equal footing with 
the old States. Congress has power to make all needful rules and 
regulations respecting the territory and other property belonging to 
the United States—and conceding that this gives control over all 
rightful subjects of legislation, it does not follow that that power and 
right extends over a sovereign State, and that sovereign power can 
be exercised and franchises and privileges granted away, which be- 
long to the people, for a longer time than the power over the Terri- 
torial Governments continue. Congress cannot grant such a privi- 
lege in the body of a single State, therefore it cannot grant such a 
privilege in a territory, to continue over after the State becomes sov- 
ereign and is admitted. If so, the States would not be on an equal 
footing. If this franchise could have been validly granted in Flori- 
da, to continue now, why might not all the privileges, and franchises 
and rights of the people have been granted away—and if for forty 
years, why not forever? If the hands of the people, or their legis- 
lature when sovereign, can be tied by contracts of Congress, made 
whilst they were in pupilage and had no right to consent, in any one 
particular, why not in all ?—where is the line of limitation? They 
considered these franchises important in the State constitution, and 
were very strict with the State legislature in regard to them. 

In Permoli v. First Municipality, 3 Howard, 610, in which it was 
contended that religious liberty, secured by the ordinance of 1787, 
extended by Congress to Louisiana, was violated by laws and ordi- 

40 
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nances of the First Municipality of New Orleans, it was held by the 
Court, that those acts were in no further force than part of the terri- 
torial law of Orleans—and so far as they conferred political or civil 
and religious rights, the laws of Congress were all superseded by 
the State Constitution, and none of them were in force, only so far 
as the constitution adopted them as laws of the State. Can this 
grant be in force in Florida, then ?—or are all acts of Congress only 
null, which called to aid the political rights of the citizens, but om- 
nipotent, when granting away their franchises ? 

In Pollard’s lessee v. Hagan, et al., 3 Howard, 228-’9, the Su- 
preme Court United States says: “ Alabama is, therefore, entitled 
to the sovereignty and jurisdiction over all the territory within her 
limits, subject to the common law to the same extent as Georgia was, 
&c. To maintain any other doctrine, is to deny that Alabama has 
been admitted into the Union on equal footing with the original States, 
the constitution, laws and compact to the contrary notwithstand- 
ing.” 

In the same case, 223-4, after showing that Alabama, on her 
admission, succeeded to all the rights of sovereignty, jurisdiction and 
eminent domain, which belonged to Georgia before the cession, and 
that by agreement the United States retained nothing but the public 
lands—and that if an express agreement and stipulation had been 
inserted, granting the municipal right of sovereignty and eminent 
domain to the United States, such stipulation would have been inop- 
erative and void, because the United States has no authority to take 
or exercise municipal jurisdiction, sovereignty, or eminent domain 
within the limits of a State or elsewhere, except when expressly 
granted by the constitution of the United States, the Court concludes 
thus : “ The right of Alabama and every other new State to exercise 
all the powers of government which belong to and may be exercised 
by the original States of the Union, must be admitted and remain 
unquestioned, except so far as they are temporarily deprived of con- 
trol over the public lands.” That case decides, in the face of the 
compact, giving all waste and unappropriated lands to the United 
States, that the soils and shores of navigable rivers belong to the 
State, in virtue of its eminent domain and municipal sovereignty.— 
To whom, then, shall the franchises of the people, which they have 
never conveyed away, belong? 

If an express stipulation could not confer upon Congress the power 
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of municipal legislation, or to grant away the common property of 
the people within the body of a State, how can it make such a grant 
without stipulation ? 

But independent of any general reasoning upon this subject, ap- 
plicable to all territories, Congress could not grant away any of the 
franchises of the people of Florida for a longer term than its own 
temporary powers of government. It is inhibited by the supreme 
law of the land, the treaty of 1819, from so doing. 

It is true that, by the 2d article of that treaty, His Catholic Maj- 
esty cedes the Floridas in full property and sovereignty. But this is, 
of course, subject to the subsequent stipulations in the treaty, which 
show that though the property and sovereignty was full, it was tem- 
porary in its nature, and upon condition of its being made a State as 
soon as possible, and in conformity with the principles of the Federal 
Constitution. 

The 6th article, 1 Elliot’s Diplomatic Code, 420, (on the Spanish 
side, which is very different from the English side, but which 
Spanish side is the correct one, to look to, to see what the United 
States engaged to do in behalf of the subjects of Spain then transfer- 
red, and being the language of the party granting, is to be taken 
most strongly against the grantor,) stipulates that the inhabitants of 
the territory which His Catholic Majesty cedes by the treaty to the 
United States, “shall be incorporated into the union of the same 
States as soon as possible, according to [or in conformity with ‘le- 
gun,’] the principles of the Federal Constitution, and admitted to the 
enjoyment of all the privileges, rights and immunities which the citi- 
zens of the other States enjoy.” The Spanish side makes admission 
as soon as possible, and applies the principles of the Federal Consti- 
tution to the terms of admission, not the time, as in the English 
side. 

This admission as soon as possible in conformity to the princi- 
ples of that constitution, must mean as that constitution requires, 
upon an equal footing with original States—and especially when 
coupled with the subsequent part of the same article, which not only 
secures admission of the State upon an equal footing, but that the 
inhabitants each and all shall be admitted to the enjoyment of all the 
rights, privileges and immunities which the citizens of the other 
States enjoy. 

Can this claim be complied with, if a portion of their rights and 
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privileges are previously ceded away by Congress, or its agent, the 
Territorial Government? The other States are privileged—have 
immunities, which secure them from such grants by Congress—has 
Florida, if this grant still continues ? 

But it follows, also, from this article, that the government of Con- 
gress was temporary—it never had perpetual power. It in the act of 
taking, guarantied full State’s sovereignty unimpaired to the people of 
Florida, and the full privileges of the people, as soon as possible. 
Could they in 1833, fourteen years afterwards, cede away those privi- 
leges for forty years? It was a violation of the obligation of contracts, 
of the treaty with Spain, and the constitution of the United States, 
if such result was intended. That treaty was supreme law. Florida 
could not violate it in her constitution—could the Territorial Legis- 
lature do more than a sovereign State ? 

This charter was a grant—a contract executed—all the cases in 
the Supreme Court have gone upon that position, and because they 
were grants, they have been held inviolable and unsusceptible of re- 
peal. If such was the case, and this grant extended beyond the 3d 
of March, by virtue of the acts of Congress and the territorial grant, 
it follows now that it cannot be repealed, or altered, or modified by 
any power, for its whole term of forty years; for Congress has lost 
all power of repeal, and the State never has acquired it, if this char- 
ter exists by right paramount to the State Constitution and laws. 

All these franchises, privileges, immunities granted are property, 
and have been held inviolable by a State, when validly granted, be- 
cause they were property. However shadowy may have been the 
interest of the grantee, though a mere naked trustee, without the 
slightest beneficiary interest, these franchises have been held to be 
property, and where valid, contracts irrevocable. 

The franchise and privilege in question was one existing in 
Florida, to be exercised in Florida, it is carved out of the mass of the 
privileges of the people of Florida and ceded away—whose proper- 
ty, then, was it that was given away ?—not the property of the Uni- 
ted States, but of the people of Florida. Their rights, privileges, 
. and immunities were ceded to certain persons. 

It matters not for this argument how omnipotent may have been 
the powers of Congress, they were but temporary. This power to 
grant was either a part of the sovereign power of the State, with 
which Congress cannot be invested by treaty with Spain, or other- 
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wise, or it was not. If it was not, then the grant was void now that 
the State exists, because none but a sovereign power can grant 
away the privileges of the people and create corporations. If it was 
one of those sovereign powers of the State, it belongs to the State 
the instant it is formed and in full perfection, and the grants of the 
temporary government cannot continue a moment, because if they 
could, then Congress might make such a grant in the body of a State, 
which is absurd, 

If the United States succeeded to all the rights of the King of 
Spain, that power was but temporary, and could not be exercised be- 
yond the limited time, without violation of the treaty. 

But in Pollard’s lessee v. Hagan, et. al., 3 Howard, 225, it is said 
“ it cannot be admitted that the King of Spain could, by treaty or 
otherwise, impart to the United States any of his royal prerogatives, 
and much less can it be admitted that they could have capacity to 
receive or power to exercise them.” Every nation acquiring terri- 
tory, by treaty or otherwise, must hold it subject to the constitution 
and laws of its own government, and not according to those of the 
government ceding it. See Vattel’s Law of Nations. And the 
Court declared a grant invalid, made by the Union, in Alabama, be- 
cause the sovereign powers of the King went to that State, and not 
to the Union. 

Suppose this grant for forty years, made on the 2d of March, the 
day before the admission, it would have been held by all invalid and 
a fraud upon the right of the State. A person who has an estate 
for life, or other uncertain interest, may make a grant for years, be- 
cause it is a lesser estate, but it is only valid during the continuance 
of the uncertain estate. 

If this charter had been granted on the 2d of March, and could 
have been therefore valid on the 5th, why might it not have been 
granted on the 5th; and what difference can there be ina grant 
made to take effect in a State which you are bound by treaty to ad- 
mit untrammelled, and in a State already admitted. 

It is stated by Kent, (1 Com., 384,) in a note in his commentaries, 
that it was decided, in the State v. New Orleans Navigation Com- 
pany, 11 Martin, 309, that a territory could grant a charter binding 
on the State. No such proposition seems to have been made or de- 
cided. The positions were, that Congress had no right to establish 
a Territorial Government, and if so, that such government could not 
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grant such a charter, and that the charter in that case was void, 
because repugnant to acts of Congress—all of which the Court de- 
cided in the negative. But the position that Congress could not make 
such a grant, to exist beyond the Territorial Government by its own 
powers, has never been decided. 

Chancellor Kent also refers to Williams v. Bank of Michigan, 9 
Wendell, 540, 566, as deciding the territories may incorporate a bank, 
but it decides nothing more—the question for how long is not settled. 

The power was given in that case to adopt such laws of the origi- 
nal States as in their judgment were necessary and suitable to the 
circumstances of the district, and it was decided they might make 
similar laws. | 

It is contended upon these grounds, that the grant necessarily ter- 
minated ipso facto by the admission of Florida. If this doctrine be 
correct, it follows that, on the 3d of March, 1845, the bank expired— 
that it could live no longer by virtue of its original grant, and it is, 
therefore, incumbent on the bank to show some new power perpet- 
uating its existence—some authority from the State preserving its 
life, and this must be something more than a mere implication, it 
must be equal to the positive grant. There isno such grant to be 
found in the constitution or laws of the State, and every inference to 
be drawn from them is the other way. 

The only clauses which have ever been quoted as continuing this 
corporation, as a grant, is the 14th section of the XIIth article of the 
constitution, which gives the General Assembly power, at its first 
session, to regulate, restrain and control all associations claiming to 
exercise corporate privileges in the State, so as to guard, protect 
and secure the interests of the people of the State, not violating 
vested rights, or impairing the obligations of contracts. This is ut- 
terly inconsistent with the idea of a previous grant, which could not 
be disturbed in any particular, without consent of the grantees. It is 
also not a grant itself. 

The only legitimate construction of this article is, that the Legis- 
lature may, at its first session, make such disposition as it may think 
proper, concerning “ associations claiming to exercise, &c.,” neces- 
sary to protect the interest of the State, not violating rights and prop- 
erty and contracts previously vested in such corporations. But this 
is no enactment or grant to any particular corporation, or acknow- 
ledgement of the existence of any one. 
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The next clause quoted to sustain this bank, as a grant, is the last 
clause of section 1 of article XVII., which declares that nothing in 
this constitution shall impair the obligation of contracts, or violate 
vested rights, either of individuals, or of associations claiming to 
exercise corporate privileges in the State.” This, doubtless, relates 
to contracts with corporations and rights vested in them, which it was 
necessary to save, because the corporations themselves, the fran- 
chises, were to go by the board, by the act of admission. At all 
events, they are not words of grant—they give away none of the 
privileges of the people, or the State. 

They do not continue alive contracts terminated, rights before di- 
vested, and corporations already dead. They only declare that the 
constitution shall not violate contracts, and which it does not. But 
neither does it preserve alive grants which expired the moment it 
came into existence ; but it is held by some, in despair of fixing this 
charter upon the State, as a contract, that it is a law, and that it is 
in force by virtue of the first part of the 1st section of the XVIIth 
article of the constitution, which declares “ that all laws and parts of 
laws now in force, or which may be hereafter passed by the Gover- 
nor and Legislative Council of the Territory of Florida, not repug- 
nant to the provisions of this constitution, shall continue in force un- 
til, by operation of their provisions and limitations, the same shall 
cease to be in force, or until the General Assembly of this State shall 
alter or repeal the sanie.” 

If it is a law, it has been always and always would continue to be 
subject to repeal. As a law, it is repealed by the act of Congress 
which admits Florida upon the same footing as the original States. 
As a law, it is not in force by its own provisions and limitations al- 
most every one of which require the continuance of the Territorial 
Government. 

As a law, it is not in force, because repugnant to the Constitution. 
Almost every clause of the 13th article entitled “Banks and other 
Corporations,” is wholly repugnant to this bank, and seem in effect 
to have been aimed at it, and intended to provide expressly against 
the existence of such an institution in the State, and now the same 
instrument is invoked as a new grant of the same charter. The 6th 
section alone of Article XIII is wholly repugnant to the Charter of 
this bank—* Capital shall be created by actual payment of specie 
therein, and no bank shall borrow money to create or add to its capi- 
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tal, or to conduct its business, and no loans shall be made on stock.” 
The whole capital here, is borrowed and the very life of the bank is 
loans upon stock. Again, the whole charter absolutely requires the 
existence of the’Territory ; the State cannot substitute itself, if it is 
a contract, and has not done soif itis a law. But the bank cannot 
live without the Territory which is incorporated as a part of it—and 
-an essential part, without which it cannot exist. See King v. Poss- 
more, 3 Tenn. 241-—242-3—245-248. Charter U. Bank, Sec. 16 & 
30. Duval’s Compilation. When any integral part of a corporation 
is gone, it is dissolved—a corporation dissolved is dead, and treated 
in Court as a dead man. Morrison v. the Potomac Co., 8 Peters, 
208. 
Mr. Brockenbrough further argued that under proper constructions 
of the charter of the bank, and under the facts in this case, the in- 
structions asked by defendants, and refused by the Court, as set forth 
in defendant’s bill of exceptions, should have been given to the jury. 





Thompson for the Bank : 


I. The first position assumed by counsel of plaintiff in error, and 
which it is claimed arises upon the judgment of the Court below sus- 
taining the demurrer to the seventh plea, is this :—That there is no 
such corporation as the Union Bank of Florida now existing and ca- 
pable of suing. 

It is admitted that the act of incorporation passed by the Governor 
and Legislative Council of the Territory, in 1833, was a valid exer- 
cise of power, and that it continued legal and valid up to the 3d 
March, 1845, when it is contended it expired with the power which 
called it into existence. The Territorial government, it is céntend- 
ed, was a power dependent on Congress and existed but for tempo- 
rary purposes, and could not make a grant to survive and continue 
beyond the period of its own existence. That the admission of Flo- 
rida into the Union operated as a constructive repeal of the charter. 

It seems to me that when the power of the Territorial government 
to make the grant is conceded, the question of the existence of the 
corporation beyond the period of the existence of the government is 
conceded with it. 

The Territorial government was but temporary, it is true ; still it 
was to continue until, by the terms of the Treaty with Spain, of 1819, 
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it was admitted into the Union of the States. Its duration was in- 
definite, too, yet while it continued it must have possessed the ordi- 
nary powers of a government to have made the grant; and if con- 
tracts grow up under the government, surely a change in its mere 
form, or the person of the ruler, will not work an abrogation and de- 
struction of such contracts. 

That a grant of the powers of incorporation forms a contract is 
fully maintained in the Supreme Court of the United States, (Dart- 
mouth College v. Woodward, 4 Peters’ Cond. Rep., 547-8.) And it 
is also maintained in that case that the American Revolution did not 
at all affect the grant of the powers of incorporation to the College 
made by the British Crown. See pp. 552, 583, 584. 

If such be the rule in case of a revolution, in which the former 
government is put down and abolished by force, surely it cannot be 
contended that a mere change of government, when the essential form 
of the State remains unchanged, can have a more injurious effect up- 
on rights acquired under a former government. 

The case of Permoli v. the First Municipality of New-Orleans, 3 
Howard’s Sup. Court Rep., 609, decides only that the laws of Con- 
gress organizing the Territory of Orleans were repealed by the act 
of admission of the State of Louisiana. This is not doubted. So, 
also the laws of Congress organizing the Territorial government of 
Florida were repealed by the act admitting Florida into the Union, 
passed 3d March, 1845; yet no contract or rights which became 
vested under those laws were destroyed by the repeal. 

The case of the State v. the New-Orleans Navigation Company 
it seems to me does go further than the counsel for plaintiff in error 
was willing to admit. ‘The company was chartered by the Territo- 
rial Legislature and, after the admission of the State into the Union, 
it directed a scire facias against the company and sought to deprive 
it of its rights. It is true that the principal ground assumed was 
thai the former government had no power to make the grant, yet if 
there had been any force in the point now made it could not have 
escaped the notice of the able counsel and court there. At any rate 
the Supreme Court of Louisiana maintained that it was a valid and 
existing grant at the time of decision. See 2 Condensed Louisiana 
Reports, 203. 

But it is contended that there is a difference between the Consti- 
tutions of the two States, that of Louisiana providing for the validity 

41 
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of contracts of the State as well as of individuals under the Territo- 
rial government. Our Constitution is fully as broad, as we contend, 
for it provides for “all contracts ;” and it is, also, careful in excluding 
the idea of the violation of any right by the provision of the Ist sec- 
tion of the 17th article: “ And nothing in this Constitution shall im- 
pair the obligation of contracts or violate vested rights, either of in- 
viduals or associations claiming to exercise corporate privileges in 
this State.” See Thompson’s Digest, 8. This, it seems, should be 
conclusive. The form of government was changed by the Constitu- 
tion, and that instrument was not to impair contracts or violate rights 
of individuals or corporations. 

Under this head a second objection was taken. It is contended 
that, as no appointment of government directors has been made since 
1845, the corporation has ceased to exist. 

The 16th section provides, first, for the election of seven directors 
by the stockholders on the 1st Monday of February ; it also provides 
for the appointment of five directors on the part of the Territory to 
be made on the 4th Monday of January annually. It also contains a 
provision that if such election and appointment shall not be made on 
the days limited and appointed it may be made at any other time, 
and those in office shall continue until a new election or appointment, 
and the board is empowered to fill vacancies by death, resignation 
or removal from office. These provisions are, it seems, a full an- 
swer to the objection. If the State does not make the appointment 
of government directors, those last in office continue until a new ap- 
pointment ; if they die, resign, or are removed from office, the Board 
can fill the vacancy. No omission, therefore, of duty on the part of 
the State government can work the destruction of the corporation.— 
The provisions of the charter are ample and cover all contingen- 
cies which can arise ‘on this subject. The authorities cited by the 
counsel for the plaintifis in error do not apply to such a case. 

II. A second point made is as to the right of the bank to sue for 
the principal sum mentioned in the bond. Although this is a loan 
under the 29th section of the charter which a stockholder of the bank 
has aright to require, yet we contend the continuation of the loan is 
dependent upon the payment of interest at least once a year, and re- 
newal of the obligation by the borrower. But it is argued, that when 
the sum so borrowed is sued for because of the failure to pay inte- 
rest, and recovered and paid into the vaults of the bank, the stock- 
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holder of the bank has a right to put in his note or obligation and 
take it out again on loan, and therefore it is an act of absurdity to 
sue for and recover the principal. This bank is one of peculiar features 
and differs from ordinary banks. It was to borrow its capital upon 
the Territorial bonds and to pay interest semi-annually upon the 
amount so borrowed, and two-thirds of its capital was to be lent to 
the shareholders. The utmost punctuality on the part of this class 
of its debtors was vitally important to the successful operation of the 
institution. Therefore we say that payment of interest at least once 
a year was interposed as a condition, the non-performance of which 
defeated it. I have no doubt but the bank would have been justified 
by a court of equity or of law in refusing to renew a loan where the 
party had failed to pay-the interest and forced the bank to the 
vexation and expense of a law suit. It was a forfeiture which the 
party must excuse for some good reason, before he should be restored 
to his original rights. Ifthe bank has to sue each and every stock- 
holder for the annual interest, the delay and expense would materi- 
ally cripple the bank in its ability to meet its engagements and pre- 
serve the credit of the Territory which had been pledged for its ac- 
commodation. 

By the amendatory act of 1839 it was provided that the omission 
to renew the note and pay interest for thirty days should work a for- 
feiture, and the bank should proceed to sell the stock and receive 
from the purchaser a bond and mortgage on property of the value of 
the stock, and such new stockholder should be entitled to all the 
rights and privileges of an original stockholder. (See Thompson’s 
Digest, 296, sec. 43.) The effect of this was to cut off, as an use- 
less member of the body corporate, one who should fail to perform 
his obligations, and obtain a new and useful one in his place. This 
provision would have been effectual, and probably was about the time 
of its passage, in enforcing the performance by this class of debtors 
of their obligations ; but unfortunately it was applied too late. The 
bank had extended itself too far—had lent too much money—had got 
into difficulties and embarrassments and iis notes were becoming 
depreciated, and the bank could not sell the stock. The prudent 
who were already in were anxious to get out, and the prudent whe 
were out were determined to keep so. The visionary and specula- 
tive and those embarrassed, who were anxious to obtain money at 
any price might have purchased, but such were not the men whe 
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were calculated to save the institution on the verge of ruin. ‘This 
was an ancillary remedy, provided by the Legislature to ensure the 
performance of the obligations of the shareholders; but from the 
causes I have mentioned, and the depression of values of every spe- 
cies of property which commenced shortly afterwards, has rendered 
it inoperative. It is, however, useful, as showing the views and in- 
tentions of the Legislature, and is, I contend, explanatory of the 
29th section and its proviso. 

Ill. The plaintiffs in error place their defence on another ground, 
viz: that the obligation not being made in strict compliance with the 
powers given to the corporation by its charter, is, therefore, void, for 
want of authority en the part of the bank to contract, and the follow- 
ing particulars are assigned : 

1. That forthe interest on the note a bond was taken in advance, 
at the time of making the loan. 

2. That the obligation was made for a less period than one year, 

3. That a greater rate of interest was reserved and taken than 
was authorized by the charter. 

As to the first point, I refer to the 28th section of the charter, 
which regulates the rate, time and manner of taking interest. It 
provides for “loans or discounts,” and says “the interest may be 
paid or deducted in advance.” Thomp. Dig., 293. 

The 29th section does not, in express terms, or by any just impli- 
cation, change this rule. Its office is merely to provide the loan 
which the shareholder shall have a right to require, and establishes 
no new rule as to the time when the interest shall be paid. The 
term credit is the only new term introduced into this section, and it 
is, doubtless, used, in conjunction with the term loan, to mean that it 
s to be granted without security. 

But if the 28th section does not apply to the time when the inter- 
est may be demanded and paid, then I contend it may be taken in 
advance, under the general authority “to discount on such terms and 
such ‘securities as they shall judge proper,” contained in the 15th 
section of the charter. Thomp. Dig., 289. 

The right to discount, ex vi termini, gives the right to take the in- 
terest in advance—such is the only mode in which a discount can 
be made. Bk. U.S. v. Fleckner, 5 Pet. Cond. R., 462. Upon this 
question, I cite, also, the decision of the Court of Appeals of the Ter- 
ritory of Florida, in the case of the Union Bank v. Brown, decided 
at January term, 1844. 
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2. That the obligation was taken for a less period than one year. 
[ apprehend there is no force in this objection—one year was doubt- 
less the maximum of time for which these obligations should be 
made—they could not be taken for a longer period, but might for any 
time within that stipulated. See Union Bank v. Brown, before re- 
ferred to. 

3. That a greater rate of interest was reserved and taken than 
that authorized by the charter, and was, therefore, a void contract, 
for want of power. This is supposed to have been effected by two 
modes: 1. Taking the interest in advance. 2. Computing it by 
Rowlett’s tables. 

There is a difference between the exercise of an admittedly exist- 
ing power in a mode and manner different from the directions of the 
charter of incorporation, and the assumptions and exercise of pow- 
ers not given or expressly denied. See 7 How. Miss. R., 508, Com- 
mercial Bank v. Nowlan. 

When a bank takes a greater rate of interest on a discount than 
is allowed by its charter, the contract is not void, for want of au- 
thority, inasmuch as a discount or loan is within the scope of the 
powers of a bank ; otherwise, where the power exercised is foreign 
to the purposes of the creation. Ibid. See also Angell & Ames on 
Corporations, 200, sec.3. 8 Gill & Johns., 319. Union Bank v. 
Jacobs, 6 Humph. R., 515. Mum. v. Commission Co., 15 Johns. 
R., 52. Hayward v. Pilgrim. 21 Pick. R., 270. Mott v. Hicks, 
1 Cowen R., 513. Bank v. Hammond, 1 Rich. L. R., 281. 

When it is necessary to pursue the particular mode prescribed in 
making the contract, see Angell & Ames on Corporations, 188. 

It could make the loan then, undoubtedly, by the particular direc- 
tions of the 29th section, or by the general grant of powers contained 
in the 15th section—quacunque via data, it was the admitted exercise 
of an existing power. 

A review of the cases cited by the counsel for the plaintiff in er- 
ror on this point, will shew that they were : 

1. When the corporation transcended the bounds of its powers 
either expressly given, or arising by necessary implication. 

2. When it acted in violation of some general law restrictive and 
prohibitory in its character ; or, 

3. When the particular mode of contracting was made to consti- 
tute the very essence of the contract. 
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IV. The bond not being void for want of power in the corporation 
to make the contract, is it void for having exceeded the authority 
conferred ? ’ 

And first it is well enough to inquire if it has exceeded the author- 
ity given. 1. The right to take interest in advance has already been 
discussed. ‘Though it was formerly held that taking interest in ad- 
vance by any other than a banker and on negotiable paper, was ille- 
gal—yet this restriction has, by later decisions, been removed. All 
natural persons, and all corporations who by charter have author- 
ity to discount, may do so. 2 Blyd. on Usury, 58, and the authori- 
ties cited. Union Bank v. Brown, in Court Appeals, January, 1844. 

Next, as to the calculation by Rowlett’s tables. I refer to the tes- 
timony on this point in the Record, p. 37—The interest for the year 
is calculated at 365 days, and the months as aliquot parts of the year, 
and give the.interest correctly. For the sake of convenience the 
odd days less than a month are calculated at 30 days for a month. 
It depends on the mode of using the tables whether they will make 
any important gain. See Lyon v. the Bank, 2 Stew. Ala. R. 469. 
Bank v. Hunter, 1 Dev. R. 129. Bank v. Durkee, 1 Vermont R. 
Crump v. Nicholas, 5 Leigh R. 251. Planters Bank v. Snodgrass, 
4 How. Miss. R. 629. 

This point was also expressly decided in the case of the Union 
Bank v. Brown, before referred to in the Court of Appeals of Florida. ° 

The corrupt intention is an essential ingredient in usury—the in- 
tent to violate the law and gain more than is allowed. 

In addition to the above authorities, I cite, Bank U. S. v. Wag. 
gener, et. al., 9 Peters R. 378, 400, 401. 

The question of the corrupt intention of the bank was expressly 
left to the jury in the charge No. 5 given, (Record p. 47.) The 
finding of the jury negatives any such assumption. 

2. But supposing it has exceeded the rate of interest fixed by the 
28th section of the charter, would the contract for that reason be void? 

The charter of the bank contains a restriction merely as to the 
amount of interest ; it contains no penalty, neither does it declare 
the contract on which more interest than eight per cent. is reserved 
or taken, to be void. 

Banks and other corporations are subject, like natural persons, tu 
the general laws in force atthe time of their creation; and if the 
charter does not provide any penalty for usury, or for excess of pow- 
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ers, it is to be regulated by such general law. If in making a con- 
tract, a corporation should exceed its powers, and the excess can be 
separated from that part which is within the powers, the excess only 
is void, and the remainder valid. Such excess of power might be 
punished by the State as a malfeasance by forfeiture of the charter, 
yet it would not make the contract void. ‘The following cases, it is 
believed, will cover the whole ground here assumed : s 

Fleckner ads. Bank U. S., 5 Peters’ Cond. R. 464. U. S. Bank 
v. Dandridge, 12 Wheat. 64. U.S. Bank v. Owens, et. al., 9 Pe- 
ters, 378, 403. Commercial Bank v. Nowlan, 7 How. Miss. R. 530. 
Planters’ Bank v. Sharp, 4 Smedes and M. 75. Stribling v. Bank 
of Valley, 5 Rand. 140, 151. Louisville R. R. Co., v. Litson, 2 
How. S. C. R. 127. Thornton v. Bank Washington, 3 Peters 42. 
Philadelphia Loan Co. v. Towner, 13 Conn. 249, 260. Bank v. 
Hammond, 1 Rich. L. R. 281. See also Vidal v. Girard’s Ex’rs., 2 
How. 8S. C. R. 

It seems to me, however, that “ it does not lie in the mouth” of a 
stockholder to set up as a defence in a case like this, the excess, or 
even unlawful assumption of power by the bank, when the result 
would be a loss of two millions of dollars of the capital of the bank 
to its creditors, and a gain of that amount by the stockholders, who 
would be participators in the unlawful act. Little », O’Brien, 9 
' Mass. 423. Chester Glass Co. v. Dewey, 16 Mass. 94. 

V. We contend, however, that ifthe obligation is not good and 
valid as a loan under the 29th section of the charter, it is good and 
valid at common law. 

The Supreme Court have in several cases laid down with much 
accuracy, the law on this point. If this agreement is entered into by 
competent parties, and for a lawful purpose, not prohibited by law, 
and is founded upon a sufficient consideration, it is a valid contract 
at common law. See United States v. Tingley, 5 Peters, 115. Uni- 
ted States v. Linn, 15 Peters, 311. 

Are the parties to this contract competent to make it? The de. 
ceased, S. Parkhill, in his life time, was certainly able to contract,— 
and it remains to establish that the bank was equally so. 

“In constituting a body corporate, a legal or artificial person is sub- 
stituted for a natural person, and when a number of natural persons 
are concerned, there is given to them the property of individuality. 
The common law of every State or country annexed to this local or 
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artificial person, when created, certain incidents and attributes, and 
both by the laws of England and the United States there are several 
powers and capacities, which tacitly and without any express provis- 
ion, are considered inseparable from every corporation.” Angell & 
Ames on Corp., 95. 

Its essence consists in part in the power to take and grant prop- 
erty, contract obligations, and to sue and be sued by its corporate 
name. Its incidental powers are such as are best calculated to ef- 
fect the object of its creation. Ibid. 2 Kent’s Comm., 224. 4 
Wheat. R., 518. 

As to mode of contracting, &c., evidence of common consent of 
corporation sufficient. Angell & Ames, 167-’8, 174. 10 Mass. 
R., 401. 5 East. R., 239, 292. 6 Viner’s Ab., 137, pl. 29. 

Whenever a corporation is acting within the scope of the legitimate 
purposes of: its creation, all parol contracts made by its agents are 
express promises of the corporation. All duties imposed by law, and 
benefits conferred at their request, raise implied promises, which may 
be enforced. Bk. of Columbia v. Paterson, 7 Cranch R., 299. To 
lend money and take security for its repayment, was certainly a le- 
gitimate act of the Union Bank. See 15th section of Charter. 

If a particular mode of contracting is specified, it is only impera- 
tive, when the direction constitutes the terms on which the power is 
granted. Angell & Ames on Corp., p. 188. In the charter of the 
Union Bank, there is no particular form prescribed.. 

I refer to the decision of: the Court in the United States v. Linn, 
15 Peters, 315, and the remarks of the Court, as to the grounds 
which would authorize a court to declare an instrument void. 

It follows from the positions and authorities, and the evidence in 
the record, that there were parties able to contract—that they did 
contract—that there was a sufficient consideration, and that it was 
for a lawful purpose. It is, therefore, a good contract at common 
law. . 

. VI. As tothe last ground assigned for error, that the judgment 
was improperly entered up for the plaintiff, the issue of plene admin- 
istravit being found for defendants, the judgment should have been for 
the defendants generally, notwithstanding the other issues were found 
for the plaintiff below. 

The law, as cited from 2 Lomax on Executors, 446, sec. 11, 
seems to be supported by 2 Saund. R., 217, (note 1,) which says 
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that if the plaintiff takes issue on the general or special plea of plene 
administravit, and it be found against him, he cannot have judg- 
ment of assets quando acciderint, and cites 1 Roll. Abr., 929, (B,) 
pl. 2. Bro. Abr., Executor, 18 S. C. 

It is not easy to discover the reason for the difference between the 
result of a verdict, and the confession of the plea by the plaintiff. In 
the last case, all the authorities hold that the plaintiff may enter up 
judgment for assets quando. Ibid. 

But this seems never to have been the doctrine in the United 
States. In New York, upon the verdict of no assets, the plaintiff is 
entitled to his judgment quando, &c. 19 Johns. R., 266. 4 Cowen’s 
R., 447. 6 Cowen R., 71. 

So in Kentucky, if the plea be found against the plaintiff, he may 
yet have judgment assets quando. Burns v Benton, 1 A. K. Mar., 
349. It is error, if, upon such a verdict, judgment be entered gene- 
rally for defendant. Miller v. Towles, 4 J. J. Mar., 255. 

As to the practice in Pennsylvania, see Wilson v. Hurst, Peters’ 
C. C. Rep., 441, n. 


Lancaster, Justice, delivered the opinion of the Court: 


This case comes by cross writs of error from Leon Circuit Court. 
We shall, for the sake of convenience, embody our opinion and rulings 
in one decision. 

The first question, to which we will turn our attention, is one 
raised in argument by the counsel of the administrators, earnestly 
argued and much insisted on. By 15th section of the act of incor- 
poration, the bank is created, and declared a body corporate and pol- 
itic for and during the term of 40 years from the passage of the act, 
viz : from 13th February, 1833. 

By an act of Congress of 3d March, 1845, Florida was declared 
to be a State of the United States, and admitted into the Union on 
an equal footing with the original States in all respects whatsoever. 

The question raised is, whether the corporation did not perish on 
the 3d of March 1845, notwithstanding its grant of 40 years exis- 
tence ; and it is contended the charter must be subject to the implied 
limitation “ provided the Territory shall so long continue.” 

This question isassumed in argument to arise under plaintiff ’s de- 
murrer to the seventh and last plea of defendants. That plea in sub. 

42 
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stance alleges, that the writing obligatory declared on is not the act 
and deed of defendant’s intestate in his life time, but is and was 
wholly illegal, null and void, because made in consideration of a loan 
of money upon a pledge of stock, (he being a stockholder), and that 
the bank, the plaintiff, wilfully and knowingly reserved and took more 
than the lawful rate of interest allowed to said bank to take upon 
such loans by law and its charter. Upon argument in the Circuit 
Court, the demurrer was sustained, and no exception was taken to 
the ruling of the Court. 

The tenor of the plea does not appear to this Court to put in issue 
the existence of the bank, but virtually admits its existence. This 
suit was commenced on the 31st of March 1846, and as the position 
taken is, that the admission of Florida as a State, into the Union, on 
the 3d of March 1845, by implied limitation, extinguished the char- 
ter on that day, no good reason is apparent, why a plea presenting 
that issue, if deemed necessary to the defence, was not prepared and 
filed during the preparation for trial of the case. This cause appears 
to have been elaborately investigated in the Court below, and lengthy 
bills of exceptions have been filed to the decisions of that Court by 
each of the parties, and this point is not raised by either bill of ex- 
ceptions. It does not come by the pleadings before this Court, and 
any opinion delivered on it, might justly be termed extra-judicial, or 
coram non judice. 

To allow points not raised by the record to be adjudicated by this 
Court, might, and probably would, result most inconveniently. Who 
eould set limits to their number ? 

The case of Mumma vs.:the Potomac Company referred to 8 Pe- 
ters R. 281, does not appear to sustain the authority of this Court to 
take jurisdiction of this point. ‘That was a case in which the plain- 
tiff, Mumma, sued out a sciri_facias to revive a judgment against the 
Potomac Company. Upon that sciri facias the attorneys, by way of 
plea, shew and suggest to the Court a state of facts, and among other 
recitals, that the Potomac Company had surrendered its charter to 
the Chesapeake and Ohio Canal Company, and an agreement to that 
effect was signed by the counsel for both parties, and made a part of 
the record. The question upon this agreement was, whether any 
judgment can be rendered against the Potomac Company upon the 
sciri facias to revive a judgment mentioned in the writ. Upon this 
question the Circuit Court of the District of Columbia gave judg- 
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ment for the defendants, which was taken by writ of error to the Su- 
preme Court of the United States, and the judgment of the Circuit 
Court was affirmed. The jurisdiction of the Court was derived from 
the writ of scirt facias to revive, &c., and not from the agreement of 
counsel as to the facts; and the decision of the Supreme Court was 
upon the judgment properly brought before it, from the Circuit Court, 
and upon the point on which that judgment was rendered. In the 
case before this Court, although the counsel for the bank did not de- 
cline the argument of the point now under consideration, yet there is 
no agreement of counsel on the record submitting it for adjudication; 
and if there was, the case before referred to, would not be an author- 
ity to justify this Court, in proceeding to its adjudication. Without 
therefore, any disposition to avoid it, if properly before us, we must 
in this case decline its decision. 

The questions onthe record in this case, arising from the decisions 
of the Circuit Court, admitting on the trial testimony excepted to, 
refusing instructions asked, and giving instructions excepted to, as 
well as a refusal to admit testimony offered, and exceptions thereto 
taken, seems to this Court to render a review of many provisions of 
the act of incorporation, as well as amendments thereto, necessary, 
in order to give a construction to the charter, applicable to the many 
questions presented on the trial below. We proceed to that review, 
first remarking that but little light is afforded us by the decisions ei- 
ther in England or the United States, upon the subjects involved. 
But few charters of incorporation, bearing much analogy to that of 
the Union Bank of Florida, have been passed by the States of the 
Union, and it is not known that any similar ones have been passed 
elsewhere. Neither is it known or believed, that any of those in- 
corporated in any of the States, have undergone judicial investiga- 
tion or construction, so as in any degree to aid this Court in arriving 
at sound and just conclusions. ‘There are, however, rules laid down 
in the books, by which to be guided in the construction of statutes, 
and to these we shall have recourse as occasion may seem to require. 

The Ist section of the act of incorporation provides for the estab- 
lishment of the “ Union Bank of Florida with a capital of one mill- 
ion of dollars, and with the privilege of increasing it to three millions 
of dollars, which capital shall be raised by means of a loan, on the 
faith of the Territory, by the Directors of the Bank.” Of which 
only one million to be taken at the time of organizing the bank. 
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By the 2d section, books of subscription, towards constituting the 
capital fund of said bank, were authorized to be opened at Tallahas- 
see and other places therein named, for subscription to the stock. 

By the 7th section, “ ‘The Board of Directors of the bank shall be 
the judges of the sufficiency of the mortgages offered for the stock, 
and shall have power to reject the same.” 

The 8th section enacts, “To secure the principal and interest of 
the bonds to be issued by the Territory, for the purpose of raising 
the capital of the bank, the subscribers shall be bound to give a bond 
and mortgage to the satisfaction of the Board of Directors, on prop- 
erty, &c.” 

The 9th section provides, “The bonds and mortgages given tb 
secure the subscriptions to the capital Stock of said bank, shall be 
deposited in the office of said institution, the said mortgages having 
been first recorded according to law ; and whenever application shall 
be made by a stockholder to transfer his stock and be discharged, 
such transfer and discharge may take place, upon the new stock- 
holder complying with the same requisitions stipulated in the fore- 
going (the 8th) section, in the case of an original subscriber, and 
in all such cases of transfer and discharge, the votes shall be taken 
by yeas and nays. But any stockholder may, at any time, release 
his property by paying the amount subscribed, and also such loans as 
may have been made on the faith of it. 

The 10th section provides for issuing one thousand bonds of one 
thousand dollars each, made payable to the Union Bank of Florida, 
to be “signed by the Governor, and countersigned by the Treasurer, 
and under the seal of the Territory,” for which bonds a form is 
given in said section ; which bonds are made transferrable by the en- 
dorsement of the president and of the cashier of said bank by said 
section—for the payment of ‘which, the faith of the Territory is 
pledged, “in order to facilitate the negotiation by said bank for the 
loan of one million of dollars.” 

The 11th section provides, that “Both the capital and interest of the 
said bonds shall be paid by said bank,as the same shall become due.” 

The 14th section prescribes the form of the mortgage to be given 
to the Union Bank by the stockholders, and begins by saying, “ The 
mortgage to be given by the subscribers to the stock of the Union 
Bank, shall be in the following form :” 

We will inquire, what constitutes a stockholder in the Union 
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Bank, and what are the rights of the bank in the stock subscribed to it? 

It may safely be assumed the act of subscribing for shares, as 
provided in sec. 2 of the charter, does not per se make a stockholder, 
any more than the mere subscribing for cash stock will make a 
stockholder in an ordinary banking incorporation. In the latter case, 
the shares subscribed must be paid for in money ; in the former, ac- 
cording to the sections before recited, they were paid for by the bond 
and mortgage of the stockholder. The giving a mortgage for the 
stock satisfactory to the Board of Directors, was the final act neces- 
sary to constitute a subscriber for shares a stockholder. See sec. 7 ; 
and that mortgages made and delivered to the-Union Bank was the 
only consideration or payment of any nature given by the stockholder 
to the bank, for his shares or certificate of stock in it. 

The bank, then, being, under the charter, the lawful possessor and 
owner of the mortgages, makes them available by the 8th and 10th 
sections, for the procurement of territorial bonds. These bonds 
were, by the 10th section of the charter, made payable to the bank, 
and transferrable by the endorsement of the president and cashier 
of the bank; and by the 11th section, after sold, both capital and 
interest payable or redeemable by the bank, as it becomes due. It 
appears, therefore, too plain to be questionable, the bonds, when pro- 
cured, were the property of the bank, and when sold, the funds ari- 
sing from the sale were the funds of the bank. 

It is contended, in view of the 8th section, the object for which a 
bond and mortgage,was given by the subscriber for stock, was to 
secure payment of the principal and interest of the bonds issued by 
the Territory, to the extent of his stock subscription. It is admitted 
they were given for that purpose, yet it seems to this Court that was 
not the only purpose of the mortgage. ‘The last clause of section 
9th provides, “ but any stockholder may, at any time, release his 
property ( mortgaged) by paying the amount subscribed, (as stock,) 
and also (by paying) such loans as may have been made on the faith 
of it,” (the mortgaged property.) 

It (the last word of the sentence) must, on sound rules of gram. 
matical construction, refer to its last antecedent noun, which is prop- 
erty ; so that, supposing the stock to have been paid for in money, 
the stockholder, to have his property released from the mortgage 
lien of the bank, must also pay such loans as may have been made 
on the faith of the property specified in the mortgage. 
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Shares in this bank were not, as in banks usually, purchased by 
cash payments ; and while a stockholder in a cash stock bank would, 
on a pledge of shares, pledge the very money he had paid for them, 
in this bank, unless he pledged the mortgage securities given for 
stock, he would pledge nothing valuable ; so that, if contended loans 
were to be made on the faith of the subscription for stock, without 
reference to the mortgage security, then the gross absurdity will 
follow, that the bank was bound to loan to its stockholders, without 
any security whatever. 

Suppose for a moment, the instant of time when, according to its 
charter, the Union Bank was first in a condition to distount—it was 
the holder and owner of mortgages on real estate and negroes, exe- 
cuted and delivered to it by its stockholders, to the value of one mil- 
lion of dollars. It was also the holder and owner of one million of 
dollars in money, produced by the sale of the bonds, and for the pay- 
ment and redemption of the principal and interest of these bonds, as 
they might fall due, it was bound ; and if the time we are consider- 
ing occurred before any interest had accrued on the bonds after sale, 
yet the bank owed just as much money as it possessed, and the stock- 
holders had no valuable interest in bank save their mortgages. The 
stock, for which nothing had been paid, if we exclude the idea of the 
mortgages, had not really appreciated, and was really worth nothing, 
save only such ideal appreciation as the right to a loan under the 
29th section of the charter might induce those needing money to be 
willing to pay for that right of loan. If, at that time, a stockholder 
had a right to credit in bank, without other security than a pledge of 
his shares in the capital stock of the bank, and also a loan on a 
pledge of those shares for two-thirds their amount, still, excluding 
the idea that the mortgage had been given as payment for the shares, 
we must arrive at the conclusion that he, the stockholder, had a right 
to demand and have from the bank a stock loan, without any valua- 
ble security whatever; and thus, that the bank was compelled by 
its charter to loan to its stockholders two-thirds of its entire money 
capital, with a positive certainty that neither principal nor interest on 
that loan would ever be paid before the expiration of its charter, and 
almost with an equal certainty, not at that time or any other. Such 
we feel authorized from the wording of the charter, to declare was 
not the intention of the Legislature, and cannot be a sound construc- 
tion of its provisions. We have shown, we think, that the mort- 
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gage given by the stockholder to the bank, was executed for the 
double purpose—1. As provided by the 8th section, to secure pay- 
ment by the bank of the principal and interest of the bonds issued 
by the Territory ; and for this purpose, the Territory, the third party, 
in the charter of the bank is intérested in the mortgages; 2d. To 
secure payment from the stockholder to the bank of his stock note, 
or obligation, and interest, provided he fails to renew the note or ob- 
ligation, and pay interest, as provided in the 29th section—-and for 
this purpose, the bank and all its creditors are interested in the mort- 
gages, as well as forthe first purpose. 

It has been alleged in argument, and indeed the Court below vir- 
tually so instructed the jury, that the money raised by the sale of the 
bonds was, in the hands of the bank, the money of the stockholders— 
that the bonds sold by the bank were, in form only, the bonds of the 
Territorial government, and in effect and actually were the bonds of 
the stockholders, and are. in effect and contemplation of. law, as if 
both bond and mortgage had been originally made and executed to 
the capitalist or holder of the territorial bonds by the stockholder— 
that, upon the sale of the bonds, the stockholder became debtor to 
the vendee of the bonds, and he, in turn, the creditor of the stock- 
holder—-that the bank was a mere agent or trustee of the stock- 
holder, to see the principal and interest paid, agreeably to the terms 
of the bond and mortgage, without other rights in the premises, 
save the privilege of endorsing for its principal, the stockholder. 

The Ist section of the charter incorporates a bank by the name of 
the “ Union Bank of Florida,” and says it shall have a capital of 
one million of dollars, with the privilege of increasing to three mil- 
lions. 

The 15th section provides that “'The subscribers to the stock of 
said Union Bank, their successors and assigns, shall be and they are 
by this present act created a corporation and body politic, for and du- 
ring the term of forty years from the passage of this act, and shall 
be and are hereby made capable, under the name of the ‘ Union Bank 
of Florida,’ to receive and possess all kinds of property, either mo- 
vable or immovable, and to sell, grant, alienate, demise and to dis- 
pose of the same—to loan, negotiate, take mortgages and pledges, 
and to discount on such terms and such securities as they shall judge . 
proper ;” and after some provisos not necessary here to be consid- 
ered, the section adds: “ They may sue and be sued, plead and be 
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Shares in this bank were not, as in banks usually, purchased by 
cash payments ; and while a stockholder in a cash stock bank would, 
on a pledge of shares, pledge the very money he had paid for them, 
in this bank, unless he pledged the mortgage securities given for 
stock, he would pledge nothing valuable ; so that, if contended loans 
were to be made on the faith of the subscription for stock, without 
reference to the mortgage security, then the gross absurdity will 
follow, that the bank was bound to loan to its stockholders, without 
any security whatever. 

Suppose for a moment, the instant of time when, according to its 
charter, the Union Bank was first in a condition to distount—it was 
the holder and owner of mortgages on real estate and negroes, exe- 
cuted and delivered to it by its stockholders, to the value of one mil- 
lion of dollars. It was also the holder and owner of one million of 
dollars in money, produced by the sale of the bonds, and for the pay- 
ment and redemption of the principal and interest of these bonds, as 
they might fall due, it was bound ; and if the time we are consider- 
ing occurred before any interest had accrued on the bonds after sale, 
yet the bank owed just as much money as it possessed, and the stock- 
holders had no valuable interest in bank save their mortgages. The 
stock, for which nothing had been paid, if we exclude the idea of the 
mortgages, had not really appreciated, and was really worth nothing, 
save only such ideal appreciation as the right to a loan under the 
29th section of the charter might induce those needing money to be 
willing to pay for that right of loan. If, at that time, a stockholder 
had a right to credit in bank, without other security than a pledge of 
his shares in the capital stock of the bank, and also a loan on a 
pledge of those shares for two-thirds their amount, still, excluding 
the idea that the mortgage had been given as payment for the shares, 
we must arrive at the conclusion that he, the stockholder, had a right 
to demand and have from the bank a stock loan, without any valua- 
ble security whatever; and thus, that the bank was compelled by 
its charter to loan to its stockholders two-thirds of its entire money 
capital, with a positive certainty that neither principal nor interest on 
that loan would ever be paid before the expiration of its charter, and 
almost with an equal certainty, not at that time or any other. Such 
we feel authorized from the wording of the charter, to declare was 
not the intention of the Legislature, and cannot be a sound construc- 
tion of its provisions. We have shown, we think, that the mort- 
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gage given by the stockholder to the bank, was executed for the 
double purpose—1. As provided by the 8th section, to secure pay- 
ment by the bank of the principal and interest of the bonds issued 
by the Territory ; and for this purpose, the Territory, the third party, 
in the charter of the bank is intérested in the mortgages; 2d. To 
secure payment from the stockholder to the bank of his stock note, 
or obligation, and interest, provided he fails to renew the note or ob- 
ligation, and pay interest, as provided in the 29th section—and for 
this purpose, the bank and all its creditors are interested in the mort- 
gages, as well as forthe first purpose. 

It has been alleged in argument, and indeed the Court below vir- 
tually so instructed the jury, that the money raised by the sale of the 
bonds was, in the hands of the bank, the money of the stockholders— 
that the bonds sold by the bank were, in form only, the bonds of the 
Territorial government, and in effect and actually were the bonds of 
the stockholders, and are in effect and contemplation of law, as if 
both bond and mortgage had been originally made and executed to 
the capitalist or holder of the territorial bonds by the stockholder— 
that, upon the sale of the bonds, the stockholder became debtor to 
the vendee of the bonds, and he, in turn, the creditor of the stock- 
holder—that the bank was a mere agent or trustee of the stock- . 
holder, to see the principal and interest paid, agreeably to the terms 
of the bond and mortgage, without other rights in the premises, 
save the privilege of endorsing for its principal, the stockholder. 

The Ist section of the charter incorporates a bank by the name of 
the “ Union Bank of Florida,” and says it shall have a capita] of 
one million of dollars, with the privilege of increasing to three mil- 
lions. 

The 15th section provides that “ The subscribers to the stock of 
said Union Bank, their successors and assigns, shall be and they are 
by this present act created a corporation and body politic, for and du- 
ring the term of forty years from the passage of this act, and shall 
be and are hereby made capable, under the name of the ‘ Union Bank 
of Florida,’ to receive and possess all kinds of property, either mo- 
vable or immovable, and to sell, grant, alienate, demise and to dis- 
pose of the same—to loan, negotiate, take mortgages and pledges, 
and to discount on such terms and such securities as they shall judge 
proper ;” and after some provisos not necessary here to be consid- 
ered, the section adds: “ They may sue and be sued, plead and be 
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pleaded, answer and receive answers in all courts having competent 
jurisdiction, and to have a common seal, and the same to alter and 
renew at pleasure, and to ordain and establish such by-laws, rules 
and ordinances as they shall deem necessary and suitable for the 
government of the said corporation, not being contrary to this act, 
nor to the constitution and laws of the United States, or to the laws 
of the Territory of Florida.” 

The Union Bank of Florida, by these provisions of its charter, 
may justly be styled a corporation, and is a creature of the charter 
that constitutes and gives it being, and prescribes bounds and limits 
to its operations beyond which it cannot regularly proceed. See 
Bac. Abr. title corporation, letter D., and many authorities there ci- 
ted. Its name is the very knot of the combination of its members, 
without which they could not perform their corporate acts, for it is 
nobody to plead and be impleaded, to take and give, until it hath 
gotten a name. Bac. Abr. Corporations, Letter C. Although a 
corporation aggregate is said to be invisible, and to exist only in 
supposition and intendment of law, yet such an artificial body is, by 
its creation, capable of purchasing or parting with its possessions. 
Bac. Abr. on Corporations, Letter E. The name of a corporation 
is as the name of baptism. 10 Co. 28. 2d Inst. 666. 

We repeat, therefore, what we have before shewn, the mortgages 
belonged to the bank, for it had a right to take mortgages. The 
Territorial bonds, issued and made payable to the bank, were also 
the property of the bank, for they were issued on the faith and value 
of the mortgages held by and belonging to the bank ; and the pro- 
ceeds of the sales of those bonds belonged to the bank, for it, and i 
alone, by its officers, had the right to sell and transfer them. 

It is said, on the sale of the Territorial bonds, the stockholder be- 
came debtor to the vendee of the bonds, and he in turn became cred- 
itor to the stockholder. Without remarking on the novelty and sur- 
prise with which this doctrine would strike the bondholder—let us 
see if it be so. Is every bond so marked that each bondholder can 
know what stockholder he must look to for its payment? Or must 
he look to all the stockholders, and has he any means of knowing 
them, or any of them, but through the courtesy of the bank? [If a 
stockholder is the debtor of a bondholder, is it of all bondholders, or 
a particular one? And if a particular one, is it for all the bonds he 
may hold, or only for so many bonds, and parts of bonds as his stock 
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may amountto? Should he transfer his stock, as by the charter he 
may, does he make his transferee the real debtor, and release him- 
self without the knowledge or consent of his creditor, the bondholder? . 
Answers to these inquiries will, in the opinion of this Court, fully 
shew the fallacy of the position assigned the stockholder, and which 
they are intended to controvert. 

The first clause of the 3d section of the act of incorporation is also 
invoked to shew the charter will not admit of the construction in this 
opinion indicated. That clause is in these words. “In all instan- 
ces in which slaves shall be mortgaged, in virtue of this act, the pos- 
session thereof shall be and remain in the mortgagor, any Jaw to the 
contrary notwithstanding, until by the covenant or covenants con- 
tained in said mortgage, it shall be lawful for the said bank to seize 
the same.” Let us premise, if it was intended at all events to per- 
mit the stockholder to remain in possession of the slaves: mortgaged, 
any law to the contrary notwithstanding, until the expiration of the 
charter of the bank, why did the Legislature not say so, instead of 
using the more doubtful and circumlocutory language adopted? If 
we adopt the construction that the language used (and such it is con- 
tended is its meaning) was intended to protect the mortgagor in pos- 
session of the slaves until the Territorial bonds shall become due, 
and the bank shall make default in their payment, we must destroy 
the plain intent of the 9th and 22d sections of the charter. If we 
understand the covenant or covenants contained in the mortgage to 
apply as well to the payment of the stock note, or obligation of the 
stockholder, as to securing payment of the Territorial bonds when 
due, and that on default of complying with the proviso in the 29th 
section, to give a note or obligation annually for repayment of the 
money, (loaned) and paying up the interest, the bank may seize the 
mortgaged negroes, then we save the 9th, 22d, 26th, and other sec. 
tions of this charter, and make all stand together, and all bear in the 
rights and duties both of the bank and its stockholders, and all tend 
to advance the interest of the creditors of the bank; while the con- 
trary construction would tend to make of the stockholders an irre- 
sponsible class with exclusive privileges, (and the greater the stock. 
holder, the greater the privilege,) as well also as inflict on the bond- 
holders and other creditors of the bank, the greatest injury and the 
most stupendous fraud. Can there be a doubt we should adopt a 
construction which makes the mortgage property responsible for the 
stock note due the bank. 43 
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In the case of the Commonwealth vs. Kimball, 24 Pick. 370, Ch. 

Justice Shaw says: “It is unquestionably a well settled riile of con- 
struction, applicable as well to penal statutes as to others, that when 
the words are not precise and clear, such construction will be adop- 
ted as shall appear most reasonable, and best suited to accomplish 
the objects of the statute; and where any particular construction 
would lead to absurd consequences, it will be presumed that some 
exception or qualification was intended by the Legislature to avoid 
such conclusion.” In the case of Wales v. Stetson, 2 Mass. 146, 
Ch. Justice Parsons says : “ In the consideration of the provisions of 
any statute they ought to receive such a reasonable construction, if 
the words and subject matter will admit of it, as that the existing 
rights of the public, or of individuals, be not infringed.” 
’“ In.Bac. Abr. title statute, letter H. it is laid down, “The most 
natural and genuine way of construing a statute, is to construe one 
part by arfother part of the same statute, and this best expresseth the 
meaning of the makers, and such construction is ex viceribus actus.” 
And again, same title. “If the literal expressions of the law would 
lead to absurd, unjust, or inconvenient consequences, such a con- 
struction should be given as to avoid such consequences, if from the 
whole purview of the law, and giving effect to the words used, it may 
be fairly done.” 

Impressed with the soundness and wisdom of the afore recited rules, 
and aiming to adjudicate by their spirit and true meaning, construing 
one part by another part of the whole charter of the bank, and in 
view of the verbal obscurity in some of the provisions, which render 
it difficult to arrive at the true meaning of the Legislature, but bound 
to presume it was never the intention of the Legislature, that absurd, 
or unjust, or even inconvenient consequences should flow from the 
enactments contained in the charter, we think in every instance where 
a stockholder fails to renew his note, and pay up the interest, if the 
bank shall file for cancellation, with any officer of the Government, 
whose duty it may be to receive them for that purpose, and in default 
of such an one, with the Clerk of the Court in which suit may be 
depending, to be delivered to such officer for the same purpose, as 
many Territorial bonds as were issued on the faith and value of the 
mortgage securities of such defaulting stockholder—that then the 
bank, upon judgment rendered and execution issued, may of right and 
according to the law of its charter, levy upon and sell all the mort- 
gaged premises of such defaulting stockholder to be applied to the 
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extinguishment of the judgment rendered on his stock note debt, to- 
gether with interest due and costs accrued, the residue, if any, to be 
first applied to liquidate his liabilities in bank, as endorser or secu- 
rity, and the remainder, if any, to be paid to him. 

Two exceptionstaken by the plaintiff below to the decisions of the 
Circuit Court, admitting testimony upon the plea of plene administra- 
vit, remain to be considered. Ist. Certain receipts of H. Manly, 
the present husband of the relict of S. Parkhill, deceased, the intes- 
tate of defendants, which receipts purport to have been given for 
sums in part of the dower of Mrs. Manly, rejected by the Court of Pro- 
bate. 2d. The admission of testimony upon an alleged liability of the 
administrators for counsel fees, and for which they claim the right of 
retainer of such sum as the witness supposes would be a reasonable 
aggregate compensation for services of counsel in this case, and some 
twenty cases of detinue brought by Parkhill’s administrators, and also 
a suit for foreclosure brought by the bank against Mrs. Manly and 
her husband, which was carried to the Supreme. Court. 

The act of the Legislature of February 15, 1834, concerning the 
duties of Executors, Administrators and Guardians, (see Tho. Dig. 
p- 207), provides for the settlement annually of the accounts of Exec- 
utors and Administrators by the Judge of Probates, and that they shall 
render full and correct accounts of the receipts and disbursements of 
the estates in their charge, and says, “ if approved, or so much thereof 
as may be approved, it shall be entered on the record ;” and the ac- 
counts filed. If it be not approved, the only proper course by which 
the Executor or Administrator can attain redress, if injured, is by 
appeal or writ of error. But if rejected, as the order of the Court 
of Probates is conclusive until reversed, it is not seen how the ad- 
ministrators can be permitted to avail themselves of it as evidence 
on the plea of plene administravit. And this objection lies as well 
to the evidence to establish the value of the counsel fees, which, as 
well as the first, should have been audited and allowed, or if rejected, 
by appeal reversed, before a right to use them as evidence on the 
plea of plene administravit could attach. On the subject of counsel 
fees we will remark, it is laid down in the case of Sterrett’s appeal, 
2 Penn. Reps. 426, “ Where an estate is so situated that legal ad- 
vice is proper to direct the course of the Executors, or where they 
must bring suits to recover part of the estate, or defend suits brought 
against them, counsel must be employed, and where they are em- 
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ployed to obtain what is honestly supposed to be the rights of the es- 
» tate, the estate ought to pay the counsel fees. But where Executors 
neglect to settle and pay, and are sued by creditors or cited by heirs, 
and employ counsel to defend them in their iniquity, no counsel fees 
should come from the estate.” And this doctrine, in our opinion, is 
correct. 

On the trial of this cause, the Circuit Court gave ten instructions, 
numbered from one to six inclusive, and from eleven to fourteen in- 
clusive—to all which, defendants by their counsel excepted, save thé 
second, and also moved the Court to give fifteen several instructions, 
which the Court refused, except the third, which was granted, and 
the fourth, which was refused, and substituted by another—all which 
is contained in their bill of exceptions, and by reference to the re- 
cord will fully and at large appear. ‘To all! which refusals, the de- 
fendants by counsel excepted, and prayed their bill of exceptions 
may be signed, sealed and made part of the record, which was done ; 
and thereupon they obtained and sued out their cross writ of error to 
this Court. 

By reference to the instructions given and refused, and excepted to 
by the defendants below, it will be perceived the principal points they 
make are aimed at the rate of interest which the bank might law- 
fully demand and take from a stockholder who was its borrower, and 
the time at which that interest was payable to the bank. 

To have a clear understanding of these questions, it is necessary 
to examine the 28th and 29th sections of the charter, which are as 
tollows : “ Sec. 28. Upon loans or discounts, the said bank shall not 
receive more than at the rate of eight per centum per annum—the 
interest may be paid or deducted in advance.” “Sec. 29. Each 
and every stockholder shall be entitled to a credit or loan equal to 
two-thirds of the total amount of his shares: Provided, That notes 
or obligations for repayment of the money shall be annually re- 
ceived, and the interest paid up: And provided, also, that when the 
accumylated surplus profits shall have equalled the amount of the 
bonds issued by the Territory for obtaining the capital of the bank, 
the interest upon all loans shall be reduced to a rate not exceeding 
six per centum per annum.” 

We think it manifest, from the last proviso of the 29th section, 
the rate of interest which the bank was authorized by law to charge, 
was more than six per centum per annum ; otherwise, why did the 
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legislature provide, upon the contingency therein named, that the 
rate of interest should be reduced, so as not to exceed that sum. ° 

The true construction of the word credit in the 29th section, has 
been the source of much discussion, and it has been contended it is 
of such extensive import or signification as to entitle a stockholder, 
at all times and under all circtimstances, to a loan from the bank, 
equal to two-thirds of the amount of his shares. “The term is used 
in the connection, “ credit or loan,” and was probably intended by 
the legislature for nothing more than an equivalent for the word 
“loan,” or it may have been intended to invest the stockholder, on 
the faith and virtue of the mortgage securities he had given the 
bank, with a right toa loan, free of the endorsers which an ordi- 
nary borrower might be required to give. But whichsoever may be 
the true intent and meaning with which it was used, it was subject 
to the proviso, that notes or obligations for repayment of the money 
(borrowed) shall be annually received and the interest paid up. It 
was contended that this proviso did not create a condition precedent 
or subsequent to defeat the loan ; and if a condition, could only bea 
condition subsequent to defeat the continuance of the loan. 

Will or,can any one successfully contend that a stockholder, as 
such, was or could be entitled to any loans whatever, unless he first 
gave a note or obligation for repayment of the money borrowed, and 
if that was necessary, (as we think it was,) whether it was not a con- 
dition precedent to obtaining a loan? At the time of giving a note 
or obligation for repayment of the money, by the conjunction and 
he was also required to pay up the interest. So it seems the giving 
the note and paying the interest at the time of borrowing the money, 
are both conditions precedent, properly deducible from the 29th sec- 
tion of the charter. 

It is objected the frame of words, “ and the interest paid up,” are 
repugnant to this construction, and they must mean interest in ar- 
rear, but with equal propriety they may mean interest in advance; 
and this construction of the 29th section harmonizes with the only 
rational one of which the 28th is susceptible. It provides that the 
interest may be paid up or deducted in advance upon loans or dis- 
counts by the bank. The terms, “may be paid or deducted in ad- 
vance,” are terms directory and enabling to the bank, as are all the 
provisions of that section ; and if we understand that the bank, upon 
a loan or discount, may deduct the interest in advance, or upon a re- 
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newal, may require it to be paid in advance, we but understand these 
words according to their natural force and usual import. The pro- 
viso, therefore, in our opinion, contains two conditions precedent to a 
stockholder’s obtaining or continuing a loan under the 29th section ; 
for a failure to perform either, (to wit: renew the note, or pay the 
interest,) would determine the duration of the loan, divest the right 
to have it, and invést the bank with a right of action against such de- 
faulting stockholder. The authority of the bank, under the 28th 
section, to deduct interest in advance, is an authority co-extensive 
with the loans or discounts it may make ; and this is a loan, peculiar 
in nothing save the right of the stockholder to have it, so long as he 
complies with the precedent conditions prescribed for his obser- 
vance. 

The bank has, according to the 28th section, as much right to de- 
duct interest in advance on such a loan as on any other. ‘That sec- 
tion further prévides, the bank shall not receive more than at the rate 
of eight per centum per annum, but it may be deducted or paid in 
advance. The rate, therefore, of interest, which, by its charter, 
the bank may deduct upon a loan or discount, is eight dollars from 
one hundred for the use of the residue for one year, and at the same 
rate for any shorter time—the obligation of a borrowing stockholder 
being to renew his note and pay the interest once a year; but ac- 
cording to bank usage, his privilege to renew and pay interest of- 
tener, as might suit his convenience. And if there be error in this, 
as it benefits the stockholder, he cannot complain. 

“The construction of the 28th and 29th sections, above given, ap- 
pears to the Court to be strengthened by other provisions of the char- 
ter. The last proviso in the 29th section contemplates, during the exis- 
tence of the charter, surplus profits equal in amount to the Territo- 
rial bonds issued. 

The 23d section contemplates surplus profits, provides for their 
management, appropriates subsequent profits, assigning a share to 
the Territory, as well also as the mode, on the expiration of the char- 
ter, of a division of capital. 

The 36th section directs the disposition which shall be made of 
the profits which shall accrue to the Territory, and in other sections 
of the charter, mention is made of the surplus profits. 

Now, when it is recollected that two, out of its three millions of 
capital, must, if required, be loaned to its stockholders—that near 
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that amount was in fact loaned them—that the bank itself has a 
continually accruing interest debt, payable to its creditors, which 
amounts annually to $180,000, besides contingent expenses as they 
may occur—unless a rigid exaction of interest is demanded of the 
stockholders, it would seem to require unusual arithmetical powers 
to enable a financier to discover how those surplus profits could 
arise. 

The bank is known to be in an embarrassed condition, from which 
it will hardly recover, and has no surplus profits to manage. The 
value of its stock has depreciated, and is far below par. Yet it is 
perhaps not too much to say, had the debtors (stockholders and others) 
bona fide and fully paid interest on their respective liabilities, as the 
same were due the bank, unless, indeed, it was otherwise very badly 
managed, or had met with great and unavoidable misfortunes, it. 
would now have in possession large surplus profits—its stock would 
be much above par, and its creditors would hold its liabilities at 
their original cash value. 

We think, then, the bank had and has a right to interest on stock 
loans, at the rate of eight per centum per annum, and also to deduct 
it, or require its payment in advance. The giving a note and pay- 
ment of interest are conditions precedent, and without the performance 
of both, the stockholder has no right to a loan ; or at any renewal or 
failure to perform both, determines the stockholder’s right to his loan, 
and unless he pays the whole amount borrowed, the bank has a right 
of action against him. 

Some objections have been raised in this case upon the use of 
Rowlett’s interest tables. We will remark, that, from the testimony, 
it seems abundantly clear, the officers of the bank, when computing 
for a year by those tables, computed for a solar year, or three hun- 
dred and sixty five days, and fora month or months as aliquot parts 
of a year; in all which there cannot beerror. But when computing 
for less than a month, as for days of grace, they computed each day 
as the 1-30th of a month, instead of the 1-365th part of a year. In 
computing fractions of a month, it is not easy, as every practical 
arithmetician must know, to adopt any rule but the one adopted in the 
tables, to wit : of supposing the month to consist of thirty days, which 
is nearer the 12th part ofthe year than any other integral number. 
We think the rule for practical purposes, the most accurate which 
has yet been devised, and are not inclined to condemn it. 
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The subject of the sale of the stock of Samuel Parkhill, under the 
amended charter passed in the year 1839, was also raised by the 
instructions asked by the defendants in the Court below. By the 2d 
section of that amendatory act, the sale could only be perfected by 
the purchaser executing to the bank, within ten days thereafter, bonds 
and mortgages necessary to make him a stockholder to the amount 
of the stock purchased. If that was not done (as from the testimony 
in this case, it seems, was not), the sale would not be valid, and 
would not divest the liability or interest of the original stockholder. 

The amendments contained in this law were only cumulative rem- 
edies, by way of penalty to coerce stockholders to a more exact ob- 
servance of renewing their notes, and paying up the interest, and we 
think a failure to effect and carry out its provisions, does not divest 
the bank of any other remedies given by the provisions of its char- 
ter, and the law of the land against a defaulting stockholder. 

Upon the subjects of the rate of bank interest, the time when it is 
payable, the use of Rowlett’s tables, and the time for whicha stock- 
holder’s note is required by the charter to be given, we are fully sus- 
tained in the positions we assume, by a very able decision delivered 
by Judge Bronson, at the January term, 1844, of the late Court of 
Appeals of the Territory of Florida, and we take pleasure in saying, 
that decision discusses the whole of the subjects with a perspicuity 
and clearness, alike honorable to the heads as the hearts of the very 
able Court from which it emanated. 

Having, as we think, fully reviewed all the points raised by the 
bill of exceptions in this case, which are deemed necessary to its 
proper determination, and having, we trust, given a reasonable, a 
just and correct construction to such provisions of the charter as 
seemed proper or necessary to examine, it now remains to pronounce 
the rulings of this Court, based upon the record presented, and the 
exposition of the charter, and the legal rights of the parties, as here- 
inbefore set forth, explained and declared. 

We are of opinion that the Circuit Court erred in permitting the 
receipts offered as evidence by the defendant, Moseley, as part of the 
dower of Mre. Manly, to go in evidence before the jury, on the plea 
of plene administravit, and also the evidence concerning the counsel 
fees—which decisions are hereby overruled and reversed. We are 
of opinion the Circuit Court erred in refusing to instruct the jury, as 
prayed by the plaintiff below in its bill of exceptions, and also in 
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each of the six instructions given by the Court, and to which the 
plaintiff by its counsel excepted ; which said decisions of the Court, 
refusing to instruct as prayed, and instructions given and excepted to, 
are hereby overruled and reversed. 

We are further of opinion, that on the nine instructions given by 
the Court, and excepted to by defendants by their counsel, there is 
nothing to which defendants can take any legal exception, as the said 
instructions were fully as favorable to them as by law they had a 
right to require. And as to the instructions asked by defendants 
and refused by the Court, and to which they by counsel excepted, 
upon a careful examination, we do not think they were by law enti- 
tled to the allowance of any of them, and therein have perceived no 
error. 

It is, therefore, ordered, adjudged and decreed, upon the writ of 
error sued out by the “Union Bank of Florida” in this case, that the 
judgment of the Court below be reversed, annulled and set aside— 
that a venire facias de novo be awarded, and a trial be thereon had, 
according to the principles contained in this opinion—that the cross 
writ of error sued out by the defendants below in this cause be dis- 
missed, and that they take nothing thereby, and that the plaintiff in 
error, the Union Bank of Florida, recover its costs, &c. 

44 
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ACTION.—1. An action of debt cannot be sustained in this State against 
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the heir upon the bond of the ancestor, although the heir be expressly 
named. Gilchrist, Judge, &c., v. Filyaw and wife 

When money is the subject of bailment, or delivery to an agent, paid 
or unpaid, assumpsit is the proper remedy ;—assumpsit in the form of 
money had and received, usually being, in case of money, a substi- 
tute alike for trover, trespass, and case ; though as a substitute for 
trover, there need be no previous demand. Gordon and wife v. Camp. 

Assumpsit will frequently lie, where there has been non-feasance, 
misfedsance, or malfeasance, the plaintiff in such cases waiving the 
tort. 


ADMINISTRATORS—See Estoppel 3. 
AMENDMENT—1. Where, in an action of debt against two joint defen- 
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dants the writ is returned “‘ non est inventus’’ as to one, and a verdict 
is obtained against the other, but judgment is arrested on motion, on 
account of the insufficiency of the return as to the other ; and where 
the order granting the motion in arrest, after reciting that the parties 
appeared by counsel, and that the motion was argued, simply con- 
cludes, ‘‘ it seems to the Court that said motion be sustained,’ the 
Court may, at a subsequent term, permit the return of the Sheriff to 
be amended, and the pleadings to be amended, and a tria] upon the 
merits to be had, notwithstanding such order arresting the judgment. 


-Butler, admr., v. Thompson & Hagner, Trustees. 


The order sustaining the motion in arrest was not final, but the cause 
remained in fieri, and the plaintiff might very properly have had leave 
to amend. 

Where in such case the plea to the original declaration reached the 
whole merits of the cause, as well after as before the amendments to 
the declaration, it is a plea to the amended declaration, and makes an 
issue between the parties to be submitted to the jury. 

The right of the court to order the record to be amended after ver- 
dict and j dgment, so as to show the words “a true bill,’ which 
words were not entered by theclerk, when the Grand Jury presented 
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the bill of indictment, is not clear, and may well be doubted. Holton 
v. the State. 

APPEAL—1. An appeal from a final decree opens for consideration all 
prior or interlocutory orders or decrees connected with the merits uf 
the final decree. Le Baron & Colquitt v. Fauntleroy et. al. 

2. An appeal is the only proper method whereby to bring up a decree in 
Chancery to this Court, for review and revision. A Writ of Error 
will not lie in such case. Harris & Moore v. Cole. 

APPEARANCE—Whether an entry by the Clerk, reciting ‘‘ this day 
came the parties by their attorneys,” is of itself evidence of the appear- 
ance of both parties—quere’? Butler, admr,v. Thompson & Hag- 
ner, Trustees. 

ARBITRATION AND AWARD—1. Everything is to be presumed and 
every reasonable intendment made in favor of an award. Blood v. 
Shine. 

2. Where arbitrators agree on some of the facts, but differ with respect 
to others not connected with the first, there seems to be no good rea- 
son why the umpire, if he thinks proper, may not take those points 
on which the arbitrators agree to be as they report them, provided a 
re-examination is not required by the submission, or by either of the 
parties before he makes his award. 

3. An award of payment ofa specific sum is sufficient without directing 
a release from the party to whom it is to be paid. 

4. Though an award should not in terms decide all the matters submit- 
ted to the arbitrators, yet if the thing awarded necessarily includes the 
other things mentioned in the submission it is sufficient. 

5. When an award does not fix the time of payment of the sum awar- 
ded, the money is payable immediately. 

6. When, by a separate agreement, any submission is intended to be 
made arule of court, an agreement to that effect in writing must be 
signed by the parties, and filed in the office of the clerk of the court 
of which said submission is to be madea rule. Anagreement signed 
by one of the parties is not sufficient. O’Bryan v. Reed. 

7. When after an award is made, the parties agree to open it, and refer 
the matters in difference between them back to the arbitrators, the 
agreement so to do wiil be a fatal objection to a motion asking that 
the award be made a rule of court, and that judgment be entered 
thereon and execution issue. In such case, there is no award to be 
enforced. 

8. Where the record shows admissions by the party seeking to enforce 
the award, that matters had been submitted to the arbitrators which 
were not adjudicated by them, and that others were adjudicated which 
they omitted to state in their award, the award, it would seem, should 
not be enforced, in the face of such acknowledgments. 

9. Ifan agreement to open an award is signed by the attorney of one of 
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the parties, though he had no authority, yet, if the party for whom 
he assumed to act subsequently ratifies the act, it is valid. Ib. 
ASSUMPSIT.—See Action, 2,3 
ATTORNEY AT LAW.—1. The powers of an attorney at law do not 
extend to the execution of a bond for his client. Gordon & wife 
v. Camp, 23 
2. When, by the negligence or unskilfulness of an attorney, a judgment 
has been taken which stands in the way of a recovery, or is calcula- 
ted to embarrass the plaintiff in a suit upon the original contract, and 
such judgment thus improvidently taken is erroneous, the plaintiff 
will be allowed to reverse it. Hale et al, v. Crowell’s administrators, 534 
CESTUI QUE TRUST.—-See Trustee and ¢estui que trust. 
CONFESSION OF JUDGMENT.—An agreement by a defendant un- 
der his hand and seal to confess judgment is nota power of attorney 
to confess judgment, and is not within the prohibition of the statute. 
Shepard v. Kelly, 634 
CONSIDERATION, FAILURE OF—1. In an action upon a note given 
to secure the payment of the purchase money of lands. an equity exist- 
ing in a third person is not sufficient to sustain a plea of failure of 
consideration. Long v. Allen, 403 
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2. A mere equity in another person is no defence at law, in an action 
brought to recover the purchase money. There must be fraud or evic- 
tion, or something equivalent thereto, or admitted or unquestionable 
paramount title, Ib. 
3. When the vendor of land hasa patent from the United States, 

and the payment of the purchase money is resisted on the ground 

that there is an outstanding title in another person, evidenced by a re- 

ceipt given to such other person by the Receiver of the Land Office, 

the defence is not such a one as can be set up in acourt of law against 

the person holding and exhibiting the patent, and who is secking to 

recover on a note given by the purchaser. Especially will a court not 

be inclined to admit such a defence, where it appears that, at the time 

of the purchase, the purchaser had knowledge of the existence of the 

claim so set up, ib 
4. <A bond or covenant constitutes a good and valuable consideration for 

a note given upon a sale of land; and a want or failure of title is 

no defence to an action onthe note, Ib 

CONTRIBUTION.—1. Where, in asuit against one of two sureties, 

judgment is fairly obtained against him, and no collusion existed be- 

tween him and the party recovering judgment or the principal obligor 

of the bond, if notice of the pendency of such suit has been given to 

his co-surety, the latter stands virtually in privity with him against 

whom judgment has been obtained. The co-surety in such case is 

bound to avail himself of any defence he may have; and will not be 
permitted afterwards, in a suit for contribution brought against him 
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by his co-surety, who has paid and satisfied the judgment, to set up 
any defence which he ought to have pleaded in the original suit upon 
the bond, by becoming a party for that purpose. It was his duty to 
join in the defence to the action. Having failed to do so, though he 
had full notice of the pendency of the action, he waives all defence 
he might have had ; and ina suit for contribution against him by the 
co-surety, the judgment is to be deemed res adjudicata. Love v. Gib- 
son, 

The payment of a debt by the surety, on default of the principal, is 
not déemed a voluntary, but a compulsory payment, and the action 
for contribution may be maintained, though no demand has been made 
or action brought on the original liability, 


CURRENT FLORIDA MONEY.—A note payable in “current Florida 


money,” is payable-in good funds. Williams v. Moseley, 


DEVASTAVIT.—See Legacy. 
DOWER.—Where real estate is, by order of the County Court, converted 


into money, the heirs and distributees cannot claim that the one-third 
belonging to the widow of intestate for her natural life, be paid over 
to a master, to be by him laid out at interest. Her life interest in 
money in her hands is not subject to be disturbed, except on a show- 
ing of fear of loss or making away with it, and even then she should 
have the privilege of giving security for it. Osborne & wife v. Van 
Horn, et al., 


ERROR, WRIT OF.—1. A writ of error will be dismissed on motion 


C= 


made for that purpose, where the plaintiff in error was the original 
plaintiff, and had not, previous to suing out his writ of error, paid all 
costs incurred in the Court below, and given bond, as required by stat- 
ute. Union Bank of Florida v. McBride, 

There is no exception to this rule in favor of non-resident plaintifis, 

The Territorial act of February 12, 1836, entitled ‘‘ an act to amend 
an act regulating the mode of suing out writs of error and prosecuting 
appeals in the Territory of Florida,” passed February 8, 1832, is not 
repugnant to the 5th section of the act of Congress, approved May 
15, 1826, entitled ‘‘an act to amend the several acts for the establish- 
ment of a Territorial Government in Florida.” Gordon & wife v. 
Camp, 

The act of February 12, 1836, is restraining and prohibitory. What 
was before a writ of right, is no longer so to original plaintiffs. They 
are not entitled to a writ of error unless they first pay all costs incur- 
red in the Court below, and give bond as required by the statute, 

Filing money in court, to be substituted for the personal security 
required in the plaintiff ’s bond under that act, will not meet the re- 
quirements of the act, 

A cause in chancery cannot be brought to this Court by writ of er- 
ror. Bradford’s executor v. Marvin & Martin, 
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7. It is a well settled principle, that a party may resort to a court of er- 
ror to obtain a revetsal of his own judgment, if it has been so ren- 
dered that he may sustain injury by it. Hale et al. v. Crowell’s ad- 
ministratrix, 534 
8. The rule that a party shall not take advantage of an error for his 
benefit does not apply to errors of the Court, as when it pronounces 
a wrong judgment. See appeal 2, Ib. 
ESTATE TAIL.—A deed using the terms “have ioaned to A. during 
her natural life, and after her death had given unto the heirs of her 
body which survive her, to be equally divided amongst them ;” : 
And a devise “I lend unto my daughter A., during her natural life, and 
after her decease to the heirs of her body, share and share about,” 
were held, as well by the laws of South Carolina as the common law 
of England, to create an estate-tail in personal property, so as to vest 
it absolutely in A., and on her marriage in her husband. On her 
death the property belonged to his administrator, and not to her heirs. 
Watts, administrator, v. Clardy 369 
ESTOPPEL—1. The technicalities incident to estoppels are gradually 
giving way to consideratjoms of reason and practical utility, and the 
Courts at the present day seem disposed to give force and efficacy to 
a doctrine which is based upon principles of justice and the purest 
morality. Camp v. Moseley et al. 171 
2. Where one was present when a levy is made by the officcr, and did 
not deny the right of the officer to make such levy, but furnished a 
list of property to be levied on, attended the sale and took an active part 
assisting the officer, advised bystanders to bid, and disapproved the 
forbidding of the sale by another: Held—that, although it appeared 
that such conduct was not fraudulently or wilfully intended to deceive 
the officer, the party so conducting himself is estopped from after- 


wards alleging that the officer was a trespasser. Ib. 
3. The acts and admissions of one of several administrators, which 
amount to an estoppel against him, bind the whole. Ib. 


4. The effect of an estoppel, whether legal or equitable, is the exclu- 
sion of evidence, and its existence must always be a question of law 
for the Court, and not of fact for the jury. Ib. 
5. The doctrine of estoppel in pais laid dawn in Cotten % Williams, 
and Camp v. Parkhill’s administrators decided at this term approved. 
Ponder v. Moseley, et al, administrators. 207 
EVIDENCE—1l. Where in such case the defendants gave in evidence 
two notes of the plaintiff's testator, given for negro hire, payable to 
defendants as executors of the estate for which the professional servi- 
ces were rendered, and there was a receipt endorsed on each of the 
notes, one of the receipts being in the handwriting of plaintiff’s testa- 
tor, the receipts created a presumption of payment on account of the 
professional services of the plaintiff ’s testator, rendered for the ben- 
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efit of the estate of which the defendants are the representatives. 
Broward & Eubanks v. Doggett, Ex. , 

2. Wherewnoney, sought to be recovered under a count for money paid, 
has been paid under a judgment against the plaintiff, the record of 
the judgment is always admissible to prove the fact of the judgment 
and the amount so recovered. For such purpose it cannot be consid- 
ered as res inter alios acta. Love v. Gibson. 

3. Under the plea of plene administravit, an administrator cannot be al- 
lowed to offer in evidence a receipt for the payment of money by him 
which payment has been rejected and disallowed by the probate court. 
Before any right attaches to offer any evidence of expenditures made 
by the administrator under this plea, such expenditures must have 
been allowed by the court of probate. The action of that court in re- 
gard to accounts of executors, &c., is conclusive, unless appealed 
from. Union Bank of Florida v. Parkhill’s adm’rs. 

See Money Counts—Record 3, 4, 5,6. Usury, 1. 

EXECUTION—1l. An execution sued out after a year and a day is not 
void, but voidable only. Moseley v. Doe ex. dem. Edwards. 

2.- The right of the plaintiff to sue out execution after such time can 
be questioned only by the defendant ; it cannot be impeached col- 
laterally. 

EXECUTION CREDITOR—1. A judgment in favor of one execution 
creditor of an estate upon a rule against another execution creditor of 
the estate, determining the right of the parties to moneys in the hands 
of the Sheriff is irregular, such mode of proceeding not being au- 
thorized by Common Law or Statute. Willis’ Ex’r. v. Shepard. 

2. The proper course in such case is for each execution creditor to take 
his rule against the Sheriff. 

FORECLOSURE—See Jurisdiction 7—Mortgage 2, 3—Practice 17, 18. 

FRAUD—1. The mode or manner in which fraud is effected is not a mat- 
ter of much consequence ; it is the effect produced to which the Court 
must look, in order to see if the result is a consequence of the fraud 
complained of. Ferrall et al v. Bradfords. 

2. Where fraud is admitted or proved, xelief can be obtained in a court 
of law, ay well as in a court of equity ; and when the defence of fraud 
exists at law, the party should avail himself of it there. 

See Pleading 10. 

FRAUDS, STATUTE OF—Where the mortgagor of real estate covered 
by a mortgage conveys to a purchaser, and the purchaser to complete 
his title procures the mortgagee to release to the mortgagor, and prom- 
ises in consideration of such release to pay a given sum to the mort- 
gagee, Held—That such promise need not be in writing. Simonton 
v. Gandolfo. 

GRANT.—1. Where a concession of land in 1817 by the Spanish author- 
ities of West Florida, was made “ subject to the conditions prescri- 
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bed in the regulations of 17th July, 1799”—and the decree of conces- 
sion concluded with an order “ that the land be surveyed and marked 
by the surveyor, to be submitted to the superior authority—costs to 
be taxed”—and no further steps appeared to have been taken to com- 
ply with the conditions or to complete the grant anterior to the ces- 
sion of the Floridas by Spain to the United States—held, that such 
concession is not evidence of title. Doe ex dem. Comyn’s v. Latimer, 


2. A government or individual who makes a grant of land upon a con- 


wo 


dition precedent, may waive or dispense with a compliance therewith, 
so long as it, or he holds the reversion ; but when it, or he conveys 
that reversionary interest, the right to do so ceases. 

A grant of land, by the description of ‘ the tract of land at the point 
of the “ Flag Staff,” and without any further designation, to give a 
place of beginning for a survey, is void, for being so uncertain that lo- 
cality cannot be given to the land, 


GUARDIAN & WARD.—1. H. as principal, and W. and C. as sure- 


ties, executed notes payable to B., as guardian of the heirs of F., 
upon the purchase by H. of lands belonging to the wards. B., the 
guardian died, and H. was appointed his successor, who, upon a set- 
tlement as guardian with the executor of B., his predecessor, receiv- 
ed among other things the notes executed by himself, and gave re- 
ceipts as guardian to the executor of B., as for so much money. H. 
afterwards, at the instance of C., one of his sureties, cut the names 
of W. and C. from the notes. In his accounts filed in the County 
Court, H. charged himself with a large sum, comprising nearly all the 
estate of his wards received from the executor of B., as received in 
*“‘ notes and accounts.” H. died, and S., who was appointed his suc- 
cessor as guardian, instituted suit in the name of the executor of B., 
for his (S.’s) use as guardian, against W., one of the securities on 
the notes. Held, by a divided Court: That the notes were not ex- 
tinguished, and that S. was entitled to recover the amount of the 
notes. Williams v. Moseley. 

Where there was a contract to pay money to one as guardian, by a 
company of which he was at ti time a member, this was not such 
an union of the characters of debtor and creditor in the same person 
as to extinguish the debt—it merely suspended the remedy as to the 
guardian ; though, in such case, the infant’s remedy is not suspend- 
ed, but he may sue by his prochein amie. Lanier & West v. Chap- 
pell, 


HEIR—See “ Action,” 1. 
HUSBAND AND WIFE—1. Where notes had been given by a husband 


for materials and merchandize, used and employed for the benefit of 
the separate estate of his wife, and for her support and maintenance, 
and judgments had been recovered on the notes against the husband, 
and executions had been returned “ no property found :” Held, on bill 
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filed for that purpose by these judgment creditors, that the separate 
estate of the wife was liable in equity for the payment of these claims. 
Administrator of John Smith v. Poythress. 92 
2. Had the husband paid these demands, he would have been entitled 
to be re-imbursed out of the separate estate, and the creditors are en- 
titled in equity tothe same equity, the husband being insolvent. Ib 
3. A grant of administration in this State to the husband by virtue of 
his marital rights upon the estate of the wife, she being a non-resident 
at the time of her death, and dying in another State, but entitled to 
effects and property in this State, is valid under our laws. Blewitt, 
adm’r., v. Nicholson and Averitt, Ex’rs. 200 
INDICTMENT.—1. An indictment ought to be certain to every in- 
tent—but the abbreviation or character & for “‘and,” is not such an 
obscurity or ambiguity as will render the indictment bad. Holton v. 
The State, 476 
2. Where the record shows that the Grand Jury presented a bill of 
indictment—The State v. A. B. Felony, “a true bill’’—it cannot be 
held to be the finding of a true bill for murder. And the fact that 
- an indictment for murder is spread out in extenso on the record, does 
not cure the defect—for the record also shows that the grand jury did 
not find a true bill for murder, but only for felony. Ib 
3. Manslaughter is a felony, and where a bill of indictment for mur- 
der is found ‘‘a true bill,” but endorsed “ felony—a true bill” —non 
constat, but that the Grand Jury could not agree upon a finding for 
murder, and so found for felony, which might mean manslaughter, or 
any other felony, Ib 
INFANT.—1. It may be regarded as established by the English and 
American decisions, that a mother is entitled to an allowance for the 
maintenance of her children out of their fortunes, especially where 
her own fortune is inadequate. Osborne & wife v. Van Horn, et al. 360 
In general this allowance is to be confined to the annual income, and 
should not extend beyond it; but where the property is small, and 
more than the annual income is necessary for the maintenance of the 
infants, the Court will sometimes allow the capital to be broken in 
upon, Ib. 
3. If there is a necessity for breaking in upon the capital of an infant 
for his maintenance, the proper course is first to apply to the courts 
for its sanction. If, however, this course is not adopted, disburse- 
ments beyond the income are at the peril of the guardian, and he is 
bound, before he makes an allowance for such disbursements, to show 
a state of facts demanding and justifying them, and should produce 
the vouchers, &c. of his expenditures, Ib 
4. The statute of limitations is no bar to items of such. expenditure, 
disbursed more than five years anterior to the filing of a bill by the 
distributees for an account and distribution, Ib 
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INTEREST.—1. When partial payments are made, the rule, with respect 


to interest, is to apply the payments in the first place to the discharge 
of the interest due at the time of payment. If the payment exceeds 
the interest, the surplus must be applied to the discharge of the prin- 
cipal, and interest is then to be computed on the balance of the prin- 
cipal remaining due. Hart v. Dorman, 

When the payments are less than the interest, the surplus of inter- 
est unpaid is not to be considered as principal ; but interest continues 
on the former principal, until the payments taken together exceed the 
interest due ; and then the surplus of interest is to be applied to the 
reduction of principal, and interest again to be computed on the bal- 
ance, 

There is nothing in the statute of this State which makes this mode 
of calculating interest and applying partial payments improper—nor 
is there any thing peculiar in that statute, or distinguishing it from 
the statutes of other States, where the rule is recognized, 
JEOFAIL.—See Pleadings, 6. Practice, 4. 


JOINT OBLIGOR.—1. A judgment without satisfaction, recovered 


ww 


against one of two or more joint debtors, is a bar to an action against 
the others. If parties enter into a joint obligation, it is certainly to 
be undestood they are to be sued jointly and not severally. Ferrall 
et al. v. Bradfords, 

If, upon such an obligation, separate suits are brought against the 
joint obligors, the non-joinder of all the obligors who are in full life, 
and who have not been discharged by the operation of a bankrupt or 
insolvent law, and who are of full age, may be pleaded in abatement, 
See Pleading, 9. 

When, ina joint action upon a joint contract, a judgment is enter- 
ed up against one defendant, after having discontinued as to the other 
whv had been in court as co-defendant, it is erroneous and fatal. This 
principle applies with greater force when the judgment is first taken 
against one of several joint obligors, and the suit is afterwards dis- 
missed as to the others. Hale et al. v. Crowell’s administrators, 


JUDGMENT—1. To authorize thegssertion that a judgment is void it 


must have emanated from a Court of limited jurisdiction not acting 
within its legitimate prerogative, or from a Court of general jurisdic- 
tion, where the partics are not actually or by legal construction, be- 
fore the C.u.urt, and subject to its jurisdiction. Ponder v. Moseley, 
et. al., adm’rs. 

Judgments of Courts of general jurisdiction are not considered un- 
der any circumstances as mere nullities, but as records importing ab- 
solute verity, and of binding efficacy until reversed by a competent 
appellate tribunal. They are voidable, not void. 

The lien of a judgment is not lost by mere delay to sue out execu- 
tion. Moseley v. Doe ex. dem. 
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4. The lien of a judgment growing out of a matter of record, is con- 
structive notice to all the world. Ib. 
5. Real property levied on under a junior judgment’ apd sold, is still 
subject to the lien of an older judgment ; and the circumstance of not 
proceeding upon the older, until a subsequent lien has been obtained 
and carried into execution, will not displace the prior lien. Ib 

INSTRUCTIONS—1. It is erroneous so to instruct or charge a jury, as 
to leave the whole case to the opinion of the jury, without reference to 
the testimony. If a charge is so framed, the jury may suppose that 
they are at liberty to find their verdict upon what they know of the 
case, irrespective of the evidence beforethem. Doggett v. Jordan. 541 

2. The question whether a partnership exists between parties, is a 
question of fact for the jury to determine, upon the evidence adduced, 
under thé instruction of the Court, if asked, as to what, in law, con- 
stitutes a partnership. It is error to tell the jury that a partnership 
exists, and that a'defendant is liable in consequence of such partner- 
ship. Such a charge is erroneous, because it is both as to the law and 

the fact, and the Court is, therefore, not warranted in giving it. Ib. 

- The jury should be told by the Court that they are the sole judges 

of the facts, and that it is not only their right but their duty to find 

according to their own views of the proofs before them, regardless of 

any opinion the Court may entertain in reference to such proofs. Ib 

4. A charge to the jury upon the facts of the case, is in violation of 

the express provisions of the act of the General Assembly of January 
3, 1848, entitled “‘ An act to amend the several acts regulating judi- 
cial proceedings.” Ib. 

5. It is error not to reduce to writing the charge given by the Court 

upon the law of the case. The act of January 3d, 1848, makes it the 
duty of the judge presiding,tipon the trial of common law causes, to 
charge the jury only upon the law of the case, and points out the man- 

ner of such charge, and directs that it shall be wholly in writing. Ib 
See Practice 10, 11, 12, 15. 

JURISDICTION—1. The second section of the act of July 25, 1845, 
which limits the jurisdiction of the Supreme Court to cases where the 
matter in controversy exceeds the amount or value of fifty dollars, is 
not in conflict with that provision of the Constitution of this State, 
which declares that the Supreme Court, except in cases otherwise di- 
rected in this Constitution, shall have appellate jurisdiction only, 
which shall be co-extensive with the State, under such restrictions 
and regulations not repugnant thereto, as may, from time to time, be 
prescribed by law. Curry v. Marvin. 411 

2. The word restriction means “ limitation, confinement within bounds,” 

and as used in the Constitution, applies to the amount and to the time 
within which an appeal may be taken, or a writ of error sued out. 
The word regulation more properly applies to the mode and form of 
proceeding. Ib. 
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3. Courts of justice cannot act upon the presumption that powers con- 
ferred by the Constitution will be abused—or, because they may be, 
determine that they have not been given. 

4, Where the sum in controversy is less than fifty dollars, this Court 
has no jurisdiction. 

5. This Court having appellate jurisdiction only, to be exercised in ca- 

ses brought up by appeal or writ of error from the several Circuit 

Courts, the decision of a judge, sitting in vacation, is not such a decis- 

ion as an appeal lies from. Post and Wilson v. Carpenter et. al. 
The Supreme Court of this State has no jurisdiction in a cause in 

Chancery, brought up by appeal from a decree, pro forma, entered in 

the Court below by consent of parties. Darden and wife v. Linesget 

al. 


bd 


7. The act of December 11th, 1824 in relation to the. foreclosure of 


mortgages by proceedings in the Courts of law, requires personal ser- 
vice of notice of the intention of the party to institute his suit. If a 
party acknowledges service of notice, or appears and pleads or con- 
fesses judgment, it is sufficient under this statute to give jurisdiction 
of the person of the defendant. Shepard v. Kelly. 

LEGACY.—1. A paper purporting to be the will of F. was admitted to 
probate by the County Court of Escambia, and L. appointed adminis- 
trator with the will annexed. Under the provisions of the will, L. 
paid a legacy of $50,000 to the widow of testator. Afterwards the 
next of kin of F. applied by citation to the County Court for revoca- 
tion of the probate of the will, and the application was refused, but 
upon appeal from the judgment of the County Court, the Superior 
Court revoked the probate and set aside the will. Held, that the 
payment by L. of the legacy did not,constitute a devastavit, but on 
the contrary, was a duty enjoined by the obligation of his official 
oath, and that the next of kin could not recover the amount of the 
legacy against the administrator. LeBaron & Colquitt v. Fauntle- 
roy et al., 

In such case, where the widow and legatee afterwards married and 
died, her surviving husband is not liable to the next of kin for the 
amount of the legacy upon suit instituted after death, and simply 
upon the allegation that the administrator in paying the legacy com- 
mitted a devastarit, 

LIMITATIONS, STATUTE OF .—See infant, 4. Pleading, 15. Scrawl, 
2. 

MANUMISSION OF SLAVES.—1. W. O., of South Carolina, devised 
the greater part of his real and personal estate to W. H., upon the 
condition that a certain’slave and her four children, as his property 
and under his protection, shall be allowed all the privileges of free 
persons in the State of South Carolina, consistentiy with good order 
and a proper subordination, and shall be allowed out of the property 
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devised to W. H., two hundred and fifty dollars each, to be paid them 
at such times and in such quantities as, in his judgment, will be most 
proper ; otherwise, they are to be taken to the State of @hio, and the 
balance of the money, over and above what will be expended in their 
passage, to be paid to them there ; and in case the said W. H. should 
refuse or neglect to comply with the conditions herein expressed, or 
should die without an heir, then, in either of these cases, all the in- 
terests, rights and emoluments left by the will to W. H,, to go to J. 
H. 

Held, first—That W. H. takes the estate devised to him, subject to 
certain conditions subsequent, which, unless he performed, a limita- 
tiom over to J. H. is created, and is termed a conditional limitation. 

Second.—The testator, by such a will, manifests unequivocally his 
intention that the slaves shall be free, and this is shown by the decla- 
ration that they shall enjoy all the privileges of free persons, &c., if 
they remain in the State—as well as by the wish expressed, that if 
they do not remain, they be taken to the State of Ohio. 

Third.—A solemn trust is created by the terms of the will involv- 
ing the freedom of slaves, and the greater part of the testator’s estate 
is devised, subject to and conditioned upon this trust. 

Fourth.—That portion of the will which provides that the slaves 
shall have the privileges of free persons is void, because it is a con- 
dition inconsistent with the gift, and incompatible with the relation of 





master and slave. 

Fifth —Such privileges would also be inconsistent with the laws 
and policy of South Carolina, where the will was made. This por- 
tion of the will could not, therefore, have been carried out. 

Sixth.—The intention of the testator being to give the slaves their 
freedom, could have been carri¢@ out by taking them beyond the limits 
of the State—there being at the time of the probate of the will no 
law to prevent it in South Carolina. 

Seventh.—The taking of the slaves to Ohio, was regarded by the 
testator as a dernier means of giving them freedom. No rational in- 
tendment other than that of freedom can be made or intended from the 
direction to remove them to Ohio, and pay them money when there. 

Eighth.—In the absence of any proof to the contrary, the presump- 
tion is; that the devisee executed and performed the trust reposed in 
him, the general rule being, that when a person is required to do a 
certain act, the omission of which would make him guilty of a culpa- 
ble neglect of duty, it ought to be inferred that he has duly perform- 
ed it, unless the contrary be shown. 

Ninth.—The will not having pointed out within what time the con- 
dition was to be performed, the law presumes that it must be done 
within a reasonable time. 

Tenth.—If not performed within a reasonable time, then the ulte- 
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rior legatee might claim the estate for condition broken—subject, 
however, in his hands, to the same condition. Sibley v. Maria, a free 
woman of celor, 

2. The establishment of the right of the mother to freedom by the 
courts of Florida, does not infringe upon the policy of this State, 
owing to our statute in relation to the manumission of slaves, the pre- 
sumption being that she was free when she came here, 

MASTER AND SLAVE—In cases ef injury to slaves, the American 
Courts give a more enlarged protection than prevails in cases of mere 
chattels. They are moral and sentient beings, and the right of the 
master to maintain trespass for any battery of his slave is clear and 
well settled. McRaeny, Trustee, v. Johnson and Moore. 

MONEY COUNTS—1. The count for money had and received will be 
supported by evidence of the defendant's receipt of bank notes. Gor- 
don and wife v. Camp. 

2. A count for money had and received, may be proved by any legal ev- 
idence, showing that the defendant has possession of the money of the 
plaintiff, which in equity and good conscience he ought to pay over. 

MORTGAGE—1. The Territorial act entitled “An act to regulate the 

foreclosure of mortgages by the Courts of Common Law of this Ter- 

ritory and for other purposes,” approved December 11, 1824, may af- 
ford a remedy in favor of the mortgagee, or his assignee, against the 
mortgagor, but not against the assignee of the mortgagor, because the 
statute gives judgment for the debt which cannot be rendered against 
the assignee of the mortgagor. Wilson, administrator, v. Hayward. 

The party claiming a judgment of foreclosure under the statute 

shouldbe the owner of all the demands secured by the mortgage, oth- 

erwise he is not entitled to judgment. 

3. Where several notes in the hands of different parties were secured 
by mortgage, and the holders of a part of the notes had by petition 
under the statute, obtained judgment of foreclosure against the admin- 
istrator of the mortgagor, whereby he and all persons claiming through 
his intestate were barred of all right and equity of redemption in the 
mortgaged premises, and a sale of the premises had been made under 
the judgment—the holder of any of the remaining notes, secured by 
the same mortgage, cannot afterwards have a foreclosure under the 
statute of the same mortgage against the same defendant. 

OFFICER—1. The officer will be protected in the execution of process 
emanating from a Court of general jurisdiction, provided it appears on 
the face of the process that the Court has jurisdiction of the subject- 
matter. The officer in such case need not show that there isa judg- 
ment, but may justify under the writ alone. Camp v. Moseley et al. 

2. Where the subject-matter of the suit is within the jurisdiction of the 
Court, but the want of jurisdiction is as to the person or place, unless 
the want of jurisdiction appear on the process to the officer who exe- 
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cutes it, he is not a trespasser—contrary, when the subject-matter is not 
within the jurisdiction of the Court. 

OYER.—See Pleading, 8 

PARTNERSHIP.—1. Where a note is given in the name of a firm by 
one of the partners for the private debt of such partner, and known 
to be so by the person taking the note, the other partners are not 
bound by such note, unless they have been previously consulted and 
consent to the transaction. Lanier & West v. McCabe, 

2. In such case it lies upon the creditor to show that his debtor had 
authority so to give him the joint security of the firm, 

3. Where several persons formed an association, for the purpose of es- 
tablishing and putting in operation a steam saw mill, one of the par- 
ties cannot issue notes in the name of the company, which shall bind 
the other members of the company, except the authority be given by 
their articles of association or otherwise. The partnership must be 
in a trade or concern to which the issuing or transfer of bills is neces- 
sary or usual, otherwise a copartner will not be liable for the act of 
his partner, unless he gave express authority. 

4. Where a note is made by one stockholder of such association as 
treasurer or agent of the company, payable to another stockholder, 
and the latter endorses it over to his creditor in payment of an in- 
dividual debt, it is in effect the making of a note by two of the 
members of the company, but does not vary the rule which requires 
that a note so given should, to bind the other members, be given 
with the express authority of the other members. And where the 
plaintiff relies upon a subsequent acknowledgement of liability by 
defendant, such acknowledgement must. be explicit and express, 

PAYMENT—1. The presumption is, that a debtor will pay his debt thro’ 
an indebtedness of his creditor in preference to making a payment in 
cash. Broward and Eubanks v. Doggett, Ex’x. 

2. No man can, by the voluntary payment of the debt of another, make 
himself that man’s creditor, and recover from him the amount of the 
debt so paid. Williams & Craig v. McGehee, adm’r. 

PLEADING—Where the plaintiff in an action of assumpsit, filed a rep- 
lication to one of several pleas of defendant, and, afterwards, by leave, 
filed an amended replication, to which the defendant demurred, and the 
Court sustained the demurrer ; and where, on motion of the plaintiff, 
the judgment on the demurrer was set aside, and the plaintiff permit- 
ted to have atrial of the issue made by the original replication, as well 
as of the other issues in the cause—Held: 1. That the plaintiff can- 
not now be heard to complain that the demurrer to said amended rep- 
lication remains undisposed of, or to insist upon any matter in relation 
to it as error, the judgment upon it having been set aside at his instance 
to enable him to submit the matters of fact in his case to a jury, and he 
having pleaded over for that purpose. Mitchell v. Chaires, Ex’r. 
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2. If he intended to rely upon this objection, he should have permit- 


ted the judgment to stand, and assigned it as error, 18 
Under the plea of “non cept” in replevim evidence of damage 

on the part of the defendant is not admissible in any case. Hopkins 

& Moody v. Burney, 42 
This plea admits the property of the thing taken to be in the plain- 

tiff, and if the defendant means to dispute the question of property, 

he must plead specially, Ib. 
The property being by this plea admitted to belong to the plaintiff, 

it results as a matter of course, in the absence of all proof to the con- 

trary, that the taking and carrying away of the property was wrong- 

ful, ; Ib 

6. Inan action of assumpsit, where no damages are stated in the dec- 

laration, the defect is cured by verdict and judgment, especially when 

sufficient damages are stated in the writ. Broward & Eubanks v. Dog- 

gett’s executors, 49 
Where plaintiff ’s-demurrer to defendant's plea was overruled, and 

the judgment was respondeat ouster, and the plaintiff afterwards filed 

a replication to the plea, the demurrer ig waived thereby, and the 

plaintiff cannot assign for error that the Court erred in overruling the 


ow 


— 


ov 


=“ 


demurrer. Mitchell v. Cotten’s executors, 138 
8. The regular mode of bringing the cause of action before the Court, 
is by craving oyer. Comerford v. Cobb, 418 


9. Where a suit has been brought against several joint obligors, and 
the attorney of the plaintiff is induced, by the false and fraudulent 
representations of one of the defendants, to dismiss the snit as ‘to him 
and another, and take his judgment against the third joint obligor, 
the party making such representations cannot be permitted, in a 
subsequent suit on the same joint obligation, to avail himself of the 
plea of a former recovery. Nor will the fact that such representa- 
tiens were made by one only of the defendants make any differ- 
ence—the fraud enuring to the benefit of his co-defendant, against 
whom also, as well as himself, the first suit was dismissed. Ferrall 
et al. v. Bradfords, 508 
10. A demurrer of defendants to plaintiff’s replication, averring that 
the proceedings in the original suit were dismissed as to them, ow- 
ing to certain false and fraudulent representations made by one of 
them to plaintiff’s attorney, whereby he was imposed upon, circum- 
vented, and his judgment not fairly exercised, admits the fraud so set 
forth in the replication, Ib 
11. A plea that is founded upon the idea that the cause of action arose 
in a particular county, from the fact that probate of the will was 
made and defendant undertook and assumed the duties and responsi- 
bilities of the office of executor in such county, only goes to the right 
of action. McDougal, administrator, v. Lea, executor, 532 
12. The statute which requires a party to be sued in the county of his 
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residence, or in that where the cause of action accrued, relates to the 
cause of action, and not to the right to sue, Ib. 
i3. When the plaintiff’s replication alleges that the cause of action ac- 
crued in the county where the suit is brought, and the defendant de- 
murs, the demurrer admits that the cause of action did accrue in such 
county, and consequently that suit is properly brought in that coun- 
ty, Ib. 
14. An infant, by her prochein amie,brought an action of indebitatus 
assumpsit for the work and labor of slaves. A note had been given 
to her guardian for the hire of the slaves, and the contract as to the 
time of the hire and labor was closed and executed—held, notwith+ 
standing the written contract, that this form of action would lie.— 
Lanier & West v. Chappell, 621 
15. Replication of infancy to a plea of the statute of limitations is good ; 
and a rejoinder thereto that the infant had a guardian at the time the 
- action accrued and long after, was held to be bad on demurrer, Ib. 
PLENE ADMINISTRAVIT.—See Evidence, 3. 
PRACTICE—1. And although error should appear upon the record, yet 
if, in distinct pleadings, a complete bar is shown to the action, the 
judgment for defendant must be affirmed. Mitchell v. Chaires, Ex'r. 18 
2. Where there are several issues, requiring proof on the part of the 
plaintiff to sustain them, and a verdict upon them was rendered for 
defendant, and there is no bill of exception, to show on what grounds 
it was rendered, the Court will presume the verdict to be right, and 
will sustain the judgment entered upon it. Ib. 
3. The defendant cannot have a judgment of retorno habendo on a ver- 
dict in his favor upon an issue joined on a plea of non cepit. Hopkins 
& Moody v. Burney. 42 
4. Where the jury were sworn to try the issue joined and there was in 
fact no issue, and judgment upon the verdict was entered, the statute 
of jeofail does not cure the error and the judgment must be reversed. Ib. 
5. Where, in an action by the executrix to recover for professional servi- 
ces rendered by her testator, as géneral attorney of an estate of which 
defendants were the representatives, after the testimony wf several 
witnesses had been received, going to establish that plaintiff’s testa- 
ator had for several years acted at the instance of defendants as attor- 
ney of the estate, and placing estimates upon these services—it was 
testified by a witness for defendants, that the plaintiff had admitted 
that her testator was employed to collect money due to the estate rep- 
resented by defendants on a considerable number of notes which were 
placed in his hands, and that one of the defendants agreed to give him 
ten per cent. on all moneys collected. Held: that it should have 
been left tu the jury to determine whether such agreement did not 
embrace all the notes which plaintiff ’s testator had in his possession 
belonging to the éstate, whether collected through means of suit or 
otherwise. Broward and Eubanks v. Doggett, Ex’x. 49 
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Where judgment had been rendered under the peculiar provisions of 
the second section of an act of the General Assembly, approved Jan- 
uary 4, 1847, entitled “‘ An act giving a lien to steamboat men and 
others navigating the Bay and River of Apalachicola,” upon the affi- 
davit of the plaintiff, without notice.to the defendants or appearance 
by them, and without any declaration filed or assessment of damages 
by a jury: Held: that such judgment must be reversed, notwithstan- 
ding the statute does not expressly require either a summons, appear- 
ance by, or notice to defendant, or a declaration or a jury trial, Flint 
River Steam Boat Company v. Roberts, Allen & Co. 

Where this Court is equally divided in opinion, judgment must be 
entered affirming the judgment of the Court below. Fraser and wife 
v. Willey. 

Where there is such division, the justices are not required to file 
their opinions in writing before the judgment is pronounced. 

A court of law, though the proper tribunal to try the title to land, 
will not try such title collaterally. Long v. Allen. 

A copy of the charge of the court to the jury, admitting it to be a 
full and true copy, cannot rightfully be sent to the jury in a criminal 
case after their retirement. The charge of the court is part and par- 
cel of the trial of the cause, the whole of which the Constitution re- 
quires to be public. Holton v. the State. 

The sending the charge of the judge to the jury after their retire- 
ment, is tantamount to re-charging the jury at their room, in the ab- 
sence of the prisoner and his counsel—and to which, if done in their 
presence, they wou!d have had the right of excepting, or of moving 
additional instructions, and excepting to a refusal to grant them. 

If a charge in such a case can be sent at all, it should be the origin- 
al, and not a copy. 

During the whole of the trial of a capital case, the prisoner has a 
right to be, and must be, present. This is a settled and well estab- 
lished principle of criminal law ; and this principle is violated by sen- 
ding the charge of the court to the jury, if such a step is taken in the 
absence of the prisoner. 

The prisoner in a capital cage must be personally present during the 
whole of the trial, and at every step taken in the cause. He has the 
right to discuss questions both of law and fact—and if, in any stage 
of the trial, any proceeding is had by which he has been deprived of 
such right, it is the denial of a right which the Constitution guaran- 
ties tohim, At every stage of the proceedings, he must have an op- 
portunity of coming into court and being heard. If any other course 
is pursued, and he is convicted, it cannot be said to be “ by due course 
of law.” 


15. Evenin a civil case, no communication whatever ought to take place 


between the judge and the jury, after the cause has been committed to 
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them and they have been charged by the court, unless in open court, 
in presence, if practi@able, of the counsel in the cause. ‘This princi- 
ple applies with greater force in a criminal, and especially in a capital 
case. Ib 
16. If, in a capital case, the prisoner must be present at every stage of 
the trial, for the purpose of discussing questions both of /aw and fact, 
quaere, must he not also be present in the Supreme Court, where mat- 
ters of law touching his case, are brought up to be discussed, settled 
and adjudicated ? Ib. 
17. A decree or judgment of foreclosure need not contain any more spe- 
cific description of the property than a reference to the deeds of mort- 
gage, filed with the petition, which specifically set forth the property 
mortgaged. Shepard v. Kelly. 634 
18. A judgment or decree of foreclosure under the statute, should not 
award execution against the specific property mortgaged. The law 
requires that execution shall issue thereon as in other cases. Ib 
PRINCIPAL AND AGENT—See Witness 3. 
PRINCIPAL AND SURETY—See Usury 1—Vendor and Vendee, 4, 5 
RECORD.—1. The affidavit made before a justice of the peace charging 
the commission of a criminal offence, the writ issued by the justice, 
and the mittimus directed to the sheriff, form no part of the record in 
a criminal case, and ought not to be inserted in it. Holton v. The 
State, 476 
2. A court at which an indictment is found, must be held at the time 
prescribed by law, and by the proper judge ; and the record must 
show that a Grand Jury was impanneled and sworn, and it must set 
forth their names, and the time and place, when and where the 
indictment was found—and if at an adjourned term, when the origi- 
nal term commenced, Ib 
3. The act of 1843, T. Dig., 340, does not authorize the admission in 
evidence of such records or judicial proceedings from other States as 
are plainly irregular, or defective, or void, but only such as are valid 
between the parties.. Porter v. Bevill, 528 
4. If it appears from the recordof the judicial proceedings of a court 
in another State, that a judgment was rendered against a party not 
legally summoned, the judgment will be considered here as void, just 
as such judgment would be regarded, if rendered in this State against 
a person not legally summoned, Ib 
5, Where the courts of this State are required to sanction and enforce 
the proceedings of the courts of other States, the regularity of such 
proceedings can and ought to be inquired into, Ib 
6. Where the rule of court in a sister State, made in pursuance of au- 
thority given by law, requires in any given case personal service of 
notice of any proceeding, or publication in a gazette or newspaper, 
and no such notice or publication appears in the record of the proceed- 
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ings offered in evidence in the courts of this State, such proceedings, 
so far as concerns the party here, against whom they are attempted to 
be enforced, will be regarded as coram non judice, and not binding 
upon him, 

REPLEVIN.—The common law did not give damages in replevin to a de- 
fendant, and the Stat. 7, Hen. 8, ch. 4, and 21 Hen. 8, ch. 19, only 
gave damages to avowants, or other persons making connusance or 
justifying as bailiffs in replevin for rent or services, and have not 
been extended to defendants claiming property. Hopkins & Moody 
v. Burney, . 

RETORNO HABENDO.—See Practice, 3. 

SALES UNDER EXECUTION.—1. The title of a purchaser at a sale 
under execution, issued from a court of general jurisdiction, is not af- 
fected by a subsequent reversal of the judgment on which the execu- 
tion was based. Ponder v. Moscley, et al., administrators, 

2. B., a creditor, sued M. and M., administrators of the debtor. The 
defendants pleaded in bar. Afterwards the letters of M. and M. 
were revoked; and subsequently M. and M. and another were ap- 
pointed administrators de bonis non. \M and M. pleaded their dismis- 
sal in bar puis darrien continuance. ‘The plaintiff replied the reap- 
pointment of M. and M. The defendants rejoined, that although re- 
appointed with another as administrators de bonis non, a judgment had 
been recovered against them in their new character sufficient to cover 
the assets in their hands. The plaintiff then demurred, and judgment 
was rendered in favor of the plaintiff, against M. and M. as adminis- 
trators. Execution was issued, to be levied of the goods of P., the 
intestate, in the hands of M. and M. as administrators. Under this 
execution, the officer levied on the property of P., the intestate, in the 
hands of the administrator de bonis non, and a sale was made. After 
the sale, M. and M. sued out a writ of error from the Supreme 
Court, and the judgment was reversed. Held that the purchaser at 
this sale acquired a good title, 

SCIRE FACIAS—1. A scire facias to revive a judgment is not an origi- 
nal but a judicial writ, founded on some matter of record to enforce 
execution of it, and properly speaking it is ‘only the continuation of 
an action. Brown v. Harley. 

2. In scire facias upon judgment, a declaration is not necessary. 

SCRAWL—1. The word seal written in the scrawl attached to the name 
of the obligor, indicates the intention of the party executing the in- 
strument to make it a specialty, and the intention must govern. Com- 
erford v. Cobb. 

2. The word seal so written in the scrawl makes the instrument a wri- 
ting obligatory or specialty, to which the plea ofthe statute of limi- 
tations is bad. 

SEAL—See scrawl. 

STATUTES—1. Where éonsequences in violation of common reason, 
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common right and the principles of common justice arise even collat- 
erally out of a statute, it is void pro tanto. Flint River Steam Boat 
Company v. Roberts, Allen & Co. 102 
2. The statute above referred to is in violation of the declaration of 
our Constitution, “‘ That the right of trial by jury shall forever remain 
inviolate,” and is null and void. Ib. 
3. The statute providing that the justices shall file their opinions “in 
all cases decided in said (this) Court before judgment pronounced,” is 
only directory. Fraser and wife v. Willey. 116 
4. Whenever a power is given by a statute, every thing necessary to 
the effectual execution of the power is given by implication. Mitch- 
ell v. Maxwell. 

TRUSTEE AND CESTUI QUE TRUST—1. The trustee of a married 
woman is the proper person to bring an action at law for asserting or 
defending the legal title, and every action founded on such title must 
be brought in hisname. McRaeny, Trustee, v. Johnson and Moore. 520 

2. The fact that the property, for an injury to which the action is 
brought, was in the actual possession of the feme at the time of the 
injury, does not change or affect the right of the trustee to sue. Ib. 

3. When the deed of trust allows the property to remain in possession 
of a married woman, her possession is consistent with the deed, and 
she is to be regarded as the agent of the trustee. Ib. 

4. The right of action, in such case, cannot be in the husband and 
wife, the cestui gue trust—he having neither the ownership nor pos- 
session. 

5. Wherever the trust would be supported in equity, the right of the 
trustee will be supported at law. Ib. 

6. The trustee is the owner and has all the remedies devised by law for 
any injury done to the property in his charge. Ib. 

UNION BANK.—1. The bonds made by the late Territory, payable to 
the Union Bank of Florida, are, under the charter of that institution, 
the property of the bank, and the funds arising from the sale of them, 
the funds of the bank. Union Bank of Florida v. Parkhill’s admin- 
istrators, 660 

2. Shares in the Union Bank are the mortgaged securities given for 
stock, and a pledge of shares is a pledge of those mortgage securi- 
ties, Ib. 

3. The mortgage given by the stockholder to the bank was executed for 
the purpose—1. As provided by the 8th section of the charter, of se- 
curing payment by the bank, of the principal and interest of the 
bonds. 2d. Of securing payment by the stockholder to the bank, of 
his stock note or obligation and interest, if he fails to renew the note 
and pay interest as provided in the 29th section, Ib. 

4. When a stockholder of the Union Bank fails to renew his note, and 
pay up the interest, if the Bank shall file for cancellation with any of- 
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ficer of the government, whose duty it may be to receive them for can- 
cellation, or with the Clerk of the Court in which the suit is pending, 
as many Territorial bonds as were issued on the faith ahd value_of the 
mortgage securities of such defaulting stockholder, the bank, upon 
judgment rendered and execution issued, may of right levy upon and 
sell the mortgaged premises of such defaulting stockholder, to be ap- 
plied to the extinguishment of the judgment rendered on his stock 
note debt, together with interest due and costs accrued, 

A stockholder has a right to continuance of the credit or loan which 
the charter gives him only upon his renewing his note and paying up 
the interest annually—and the taking of interest in advance is not a 
violation of the charter, 

USURY—1. In an action by the payee against a security on the note, the 
principal may be examined as a witness for defendant to prove that 
the note was given upon usurious considerations. Mitchell v. Cot- 
ton, Ex’r. 

2. Where a note not tainted with usury has been given up and cancel- 
led on being made the consideration of a usurious contract or note, 
and the usury in the latter has been established, the note cancelled 
may be recovered upon, as well against a surety as the principal, under 
the common counts. 

VENDOR AND VENDEE—1. The right of the vendor to an equitable 
lien upon the lands sold, is a right that exists, but may be waived, if 
the vendor takes a collateral security, binding others as well asthe ven- 
dee. Bradford, adm’r., v. Marvin & Martin. 

2. The taking of separate or independent security, if it is not per se a 
waiver of the vendor’s lien, is at least prima facie evidence of such 
waiver ; and the onus is upon the vendor, to show that it ought not to 
have that effect. 

3. Where the vendor simply takes the note or bond of the vendee, and 
makes a conveyance, he retains a specific lien upon the land, subject 
however, to be defeated by the intervention of creditors or purchasers 
without notice. 

4. Where the vendor has parted with the title, the surety has no right 
to claim to be substituted to the rights of the creditor, unless he has 
paid the money—and even then, he has no greater rights than the cred- 
itor himself had. 

5. The surety may compel a sale of the lands to save himself harm- 
less, wiaere the title has been retained by the vendor. 

WITNESS—1. The tendency ofthe present age is to allow objections to 
be taken rather to the credibility than to the competency of a witness, 
and competency is always presumed until the contrary is established. 
Williams & Craig v. McGehee, adm’r. 

2. Where a witness had verbally assumed the payment of the expen- 
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-honorary or moral obligation on his part to comply, he is not rendered 

incompetent to testify as a witness for the plaintiff, Ib. 
2. Where money has been overpaid by an agent, or paid by mistake, 

he is a competent witness for his principal in an action to recover it 

back, Ib 











